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INDICTMENT (Filed November 14, 1974) 


3 


OBITS) STARS DISTRICT COURT 

Mr— district or wm tow 

-----------------X 


OMITS) STARS OT AiHfl 

- v - 


Defendant. 


nMcnar 

74 Cr. 


x 


The Grand Jury charges: 

On or about the 7th dej of October, 1974, in 
the Southern District of Nee York, MARCS BELL, the defendant 
haring been centric tod in the SRcen Court, Nee York County, 
of nans laughter, a cries p u n i sh a b le by iRpilawauf for a 
tern suasadlng one year, knowingly did p asses a , receive or 

011, a .38 calibre HA revolver, serial mnriber 013194. 

(Title 18, Ifelted States Code, App. f 1202(e).) 
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TRANSCRIPT OF PROCEEDINGS DATED MARCH 25, 1975 

1 rgpd (Filed June 6, 1975) 

2 | UNITED STATES DISTRICT COURT 

3 || SOUTHERN DISTRICT OF NEW YORK 
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UNITED STATES OF AMERICA 
-against- 
MARCE DELL, 


74 Cr. 1073 


Defendant. 


x 


Before: 


HON. DUDLEY B. BONSAL, 


District Judge 


New York, New York 
March 25, 1975 
10:00 a.m. 


APPEARANCES: 

PAUL J. CURRAN, Esq., 

United States Attorney for the 
Southern District of New York 
- - By: JEREMY EPSTEIN, Esq., 

Assistant United States Attorney 


FREDRICK HAFETZ, Esq., 

Attorney for Defendant 
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rgpd 


(In the robing room.) 


THE COURT: The defendant isn't here vet I 


understand. 


MR. HAFETZ: No, I expect him momentarily. 

I called his house and I am sure he is on his wav. 

THE COURT: This is partly the motion to 

suppress and partly the trial and you are willing to proceed 
on that basis non-jurv? 

MR. HAFETZ: That's correct. 


THE COURT: And he is goino to waive the jurv? 

MR. HAFETZ: That's right. 

MR. EPSTEIN: I prepared jury waivers and he 

can execute them when he gets here. 

THE COURT: You have your witnesses? 

MR. EPSTEIN: Yes. Mr. Kingham will be my last 

witness. He is in his office and he is available on a 
telephone call notice. 

THE COURT: As soon as vour client gets here 


we will start. 


MR. EPSTEIN: I understand it is the understand¬ 

ing that we will be able to have the suppression hearing 
in conjunction with the trial? 

MR. HAFETZ: There will be some evidence admissible 


at the suppression hearing that will not be admitted at 


southern district court rerorters. u.s. courthouse 
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rgpd 3 

trial. 

THE COURT: I can rule on that. All right, 

thank you. 

(In open court.) 

THE CLERK: United States of America versus 

Marce Bell. Both sides ready? 

MR. EPSTEIN: The Government is ready. 

MR. IIAFETZ: The defendant is ready. 

MR. EPSTEIN: For the record, your Honor, I think 

the defendant is executing the waiver of the jury form and 
I will hand it up to you as soon as it has been executed. 

THE COURT: Mr. Bell, how old are you, sir? 

THE DEFENDANT: Thirty-six, sir. 

THE COURT: I have been presented with this 

waiver of a trial bv jury. Did you sign this, sir? 

THE DEFENDANT: Yes, sir. 

I 

THE COURT: Do you understand that you have an 

absolute right to a jury at this trial, a jury of 12 citizens 
sitting in that box, sir? 

THE DEFENDANT: Yes, sir. 

THE COURT: If you were tried bv a jury they 

would all have to agree before you could be found guilty; 
there would have to be a unanimous verdict, do vou under¬ 
stand that, sir? 
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THE DEFENDANT: Yes. 

THE COURT: By so doing vou are leaving it up 

to me to decide on your guilt or innocence, do you under¬ 
stand? 

THE DEFENDANT: Yes. 

THE COURT: Did you talk to Mr. Hafetz about 

this? 

THE DEFENDANT: Yes. 

THE COURT: You fully understand vour richits? 

THE DEFENDANT: Yes, sir. 

THE COURT: All right, I will accept the waiver, 

then. 

Gentlemen, I have read the indictment. I don't 
think I need opening statements, unless either side wants to 
give one, but I don't feel I need it because I feel I know 
what the charge is. 

MR. EPSTEIN: I am perfectly willing, your Honor. 

MR. HAFETZ: Your Honor, I thought it might be 

helpful just briefly to make one and also I think it may be 
significant from the defendant's standpoint. There is one 
point that I believe should be made in an opening, if the 
Court might permit me. 

THE COURT: Sure. 

MR. HAFETZ: Your Honor, as agreed with the 
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2 i 

Government, subject to the Court's consent both the motion 

3 

to suppress and the trial of the indictment will be 

4 

consolidated. 

5 

THE COURT: Riaht. 

6 

MR. HAFETZ: I will address my opening to the 

7 

indictment, not to the motion to suppress. I do not 

8 

know what evidence will be developed at that tine, but with 

» 

regard to the charge in the indictment. Section 1202(a) 

1 

10 

United States Code appendix, I would submit that based on 

1 

11 

the evidence I believe the Government will adduce during the ! 

12 

trial, that will be insufficient as a matter of law to make 

13 1 

out the respective crimes charged. The indictment charges 

14 

three crimes, in effect, disjunctive methods of violating 

15 

a statute. One is transporting of a firearm, a second is 

16 

receipt of a firearm and third is possession of a firearm. 

17 

I understand that these are the three possible wavs in which 

18 

the statute may be violated. 

19 

In regard to each there must be a showino of an 

1 

20 

interstate travel nexus, Interstate Commerce nexus as 

t 

21 

required under the Supreme Court decision in United States 

22 

against Bass. The quantum of proof requisite for conviction 

23 

as to each, the quantum of interstate nexus requisite of 

24 

conviction of each varies and the cases under Bass have 

25 

recognized the distinction. 


|i 
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Addressing myself to the three disjunctive 
parts of the statute, I believe the Government's proof will 


4 fall short on each. With regard to the transportation of 

5 | the firearm, I believe the evidence will show essentiallv 

6 || that the defendant on the date alleged in the indictment 

7 did possess a firearm. The evidence will further show that 

8 the defendant was previously convicted of a felonv. 


! 


I 


10 

11 

12 

13 

14 

15 

16 
17 

■8 ; 

-| 

20 

21 

22 

23 

2A 

25 


I 

In regard to the interstate nexus reauired as to 
this part of the statute, transporting a firearm, I believe 
the Government will not show that at the time charged in the 
indictment the gun was being transported in interstate 
commerce. Rather, the only evidence that it will have, I 
believe it will show of interstate transportation of the 
gun, will be that the gun had previously traveled or had 
been brought from the State of Virginia to New York, and 
this will be established bv an admission by the defendant. 

I submit that the cases are clear that an essentia^ 
element of the crime cannot be established by the defendant's 
admission alone. 

THE COURT: What was the name of that case vou 

referred to? 

MR. IIAFETZ: United States agains* Henderson, 

467F 2d 904 and also on the general principle that an 
essential element of the crime cannot be established by the 
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2 

* 

defendant's own admission. Smith against United States, 

3 

348 U.S. 147, a 1954 Supreme Court decision. 

4 

THE COURT: Thank you, I will have that in mind. 

5 

MR. HAFETZ: In regard to the second aspect of 

6 

the statute, the receipt element, the proof will establish 

7 

the only proof as to the receipt of the gun will be 

8 

defendant's own admission — 

9 

THE COURT: This is in the disjunctive. In the 

10 

statute it says receives, possesses or transports. 

11 

MR. HAFETZ: Yes. It is mv understanding if 

12 

the Government proved any of those three it would be 

13 

sufficient. 

14 

1 

THE COURT: That is right. That is what I was 

15 

wondering about. 

16 

MR. HAFETZ: On the receipt disjunctive aspect 

17 

of the statute, the only proof as to the receipt of the 

18 

gun by the defendant is his receipt of it in the State of 

19 , 

Virginia. Accordingly there is no venue in the District 

20 

1 

of New York for prosecution of a crime of receipt. 

21 

Additionally, at the time of receipt -- 

22 

THE COURT: I am just wondering, doesn't the 

23 

statute say if a person receives, possesses or transports — 

2-4 

j 

you know, wouldn't it mean if he possessed it in Mew York 

25 

that that would be sufficient on the venue Doint? 
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u 

MR. 11AFETZ: I am coming to the possession asnect,j 


3 1 

your Honor. 


1 4 , 

On the receipt, as I understand it there will not 


5 i 

be sufficient evidence there for the Government to establish 


6 

venue. 


I 7 

With regard to the suppression element, the Bass 


8 

| 

case itself states that there is a greater showing in 


f 

9 

interstate commerce required where possession is charged as 


10 

opposed to receipt. Cases construcing that also state that j 


11 

there must be a direct showing of interstate commerce in 


12 ! 

a charge of possession as opposed to receipt. I submit that 


13 

at the time charged in the indictment the evidence will show 


14 

the defendant was in possession of the gun, but there is no 


15 

direct relationship to interstate commerce. 


16 

1 

The words in Bass were, I believe, that the gun was 


1 17 

moving in interstate commerce or affected interstate commerce 

i 

18 

at that time. I believe the Government will not show 


19 

accordinglv and it will be our submission that the Govern¬ 


20 

ment will fail to show the three disjunctive methods of 

II 


21 

violating the statute. 


22 

THE COURT: Thank you very much and I will 


23 

consider that, of course. 


24 

All right, Mr. Epstein, will you call your first 


25 

witness. 
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11 

12 

13 |j 

14 jl 

15 ! 


17 ! 

18 j| 

19 li 

20 ;! 

21 

22 

23 

24 | 

25 ! 


r 9Pd Frawley - Direct 9 

MR. EPSTEIN: Yes, the Government calls William 

Frawley. 

WILLIAM FRAWLEY, was sworn. 

MR. IIAFETZ: Before we beoin, the defendant's 

wife is sitting in court. I am not expecting to call her 
as a witness although there is some nossibilitv that she 
may be, so I think I am going to have to ask her to leave. 

MR. EPSTEIN: There is no objection to her stay- 

incr. 

THE COURT: All right, thank you. 

DIRECT EXAMINATION 
BY MR. EPSTEIN: 

Q Mr. Frawlev, how are you emploved? 

A I am a police officer with the New York City 
Police Department. I am assigned to the New York Drug 
Enforcement Task Force. 

0 How long have you been emploved by the police 
department? 

A Eight and a half years. 

0 Now, Mr. Frawley, I direct your attention to 

October 7, 1974. Were you on duty on that dav? 

A Yes, sir. 

0 Did there come a time when vou appeared in this 

courthouse and swore to an affidavit for a search warrant? 

southern district court reporters u.s. courthouse 
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Frawley - Direct 


A Yes, sir. 

Q What premises did you seek the warrant for? 

A I seeked the search warrant — I made an aopli- 
cation for a search warrant for the residence at 1700 
Harrison Avenue, Apartment 253. 

Q Whose apartment was that? 

A Mr. Bell's. 

Q Do you see Mr. Bell in court today? 

A Yes, sir. 

Q Could you point him out, please? 

A He is sitting at the table, sir. 

MR. EPSTEIN: Your Honor, may the record reflect 

identification of the defendant? 

THE COURT: Yes. 

Q Officer Frawley, was a search warrant issued on 
the basis of the affidavit you swore to? 

A Yes, sir. 

0 I show you what has previously been marked 
Government's Exhibit 1 for identification, a document 
consisting r~ </'ree pages, and I ask if you can identify 


Yes, sir. 


0 What is it, please? 


?his is my search warrant application and the 


SOUTHERN OIStAlCT COUAT AEPOATCRS. O S. COURTHOUSE 
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rgpd Frawley - Direct 11 

search warrant. 

0 Government's Exhibit 1, then, contains both your 

affidavit and the search warrant itself? 

A Yes, sir. 

MR. EPSTEIN: I offer Exhibit 1. 

THE COURT: Show it to counsel, please. 

MR. HAFETZ: No objection. 

THE COURT: It will be received. 

(Government's Exhibit 1 received in evidence.) 

Q Officer Frawley, what if anything did you do after 
the search warrant was issued? 

A After the search warrant was issued I returned to 
my office and from mv office myself and other members of the 
New York Drug Enforcement Task Force proceeded to the 
vicinity of 1700 Harrison Avenue, the Bronx, and we took 
up surveillance positions in an attempt to execute the 
search warrant. 

0 Approximately what time did you dace the apartment 
under surveillance? 

A If I remember correctly I believe it was around 
7:00 p.m. 

THE COURT: 7:00 in the evening? 

THE WITNESS: 7:00 p.m., your Honor. 

0 Directing your attention to approximately 8:00 

SOUTHERN OISTRiCT COURT RE RORTERS, U.S. COURTHOUSE 
rOI'Y N* « VORK N V r -1 « 4*10 
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Frawley - Direct 


12 

2 I 

o'clock 

on that evening, what if anything happened 

at 

that 

3 

time? 




4 

A 

Yes, sir. At that time we observed Mr. 

Be 

11 and 

5 1 

a female 

we did not know at that time exit — 



6 


THE COURT: Had you seen Mr. Bell before? 



t 

I 


7 I 


8 


10 ! 


11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 



22 

23 

24 i 

|l 

25 I 


THE WITNESS: I knew Mr. Bell bv photoqranhs. 

I had seen him on the street, but never close, vour Honor. 

THE COURT: Where did you see Mr. Bell? 

THE WITNESS: I have seen Mr. Bell in the vicinity 

of 127th Street and 7th Avenue, Manhattan. 

Q So there came a time when Mr. Bell and a woman 
left 1700 Harrison Avenue. What if anything happened at 
that point? 

A At that point we saw them exit the buildinq and we 
had previously observed Mr. Bell's car parked opposite 1700 
Harrison Avenue on the street. At that time Mr. Bell and 
the female approached the car and we did not know at the 
time that Mr. Bell's vehicle had a flat tire and we noticed 
them walkinq around and then Mr. Bell onened the trunk and 
he started to rummage in the trunk, so there was a decision 
at that time to execute the search warrant, so we started to I 
approach Mr. Bell. 

0 Excuse me. Officer Frawlev. By we, who are vou 
referrinq to? 


southern district court rerortcrs u s courthouse 
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r 9Pd Frawlev - Direct 13 

A Myself and other members of the task force. 

Would you like their names? 

THE COURT: How many were there? 

aHE WITNESS: I would say approximately seven of 

us at the time. 

THE COURT: Do you remember some of their names? 

THE WITNESS: Oh, yes, sir. 

THE COURT: Okay. Can you give us a couple? 

I don't think you need to give us all seven. Who else was 

with you? 

THE WITNESS: Lieutenant Joseph Greeley, New York 

Citv Police Department; Sergeant John Forkin, New York City 
Police Department; Special Agent Francis Dunham, DEA; 
Investigator Nol.:n Pazin, New York State Police; Police 
Officer John Heckman; and. Police Officer Michael Latimer; 
Detective Morris Balmer, New York City Police Department 
and I believe also Special Agent Dennis Checkowav, D.E.A. 

0 Officer Frawlev, you were at the point when 
Mr. Frawlev was walking around his car examining his tire. 
What happened after that? 

A At that time, through the use of two-way radios 
in our vehicles we stated that we would approach Mr. Bell 
and inform him of our search warrant. 

THE COURT: Do you remember what kind of a car 


SOUTHERN DISTRICT court reporters. j.S. courthouse 
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Frawley - Direct 


1/1 


2 

this was? 

3 

THE WITNESS: It was a late model — I believe, 

4 

I am not positive, your Honor, but I think it was a Duick. 

5 

THE COURT: Do you remember the color or anything 

6 

like that? 

7 

THE WITNESS: It was a brownish. 

8 

THE COURT: A brownish color? 

i 

9 

THE WITNESS: Yes. 

10 

THE COURT: Go ahead. 

11 

Q Continue, please. 

12 

THE WITNESS: Excuse me, your Honor. It had 

13 

Jersey plates on it. 

14 

Q Continue, please. Officer Frawlev. 

i 

15 

A At that time I left my surveillance position. 

16 

I pulled my vehicle to the intersection of 176th Street 

17 

and Harrison Avenue at the corner. Now, Mr. Bell was 

18 

, . 1 

approximately 100 feet ahead of me to the left side of the 

19 

street. He was doing some work at the car, at the rear 

| 

20 

of the car. 

21 

I exited my vehicle and when I exited 7 was in 

22 

the street, so I walked straight down the street towards 

23 

Mr. Bell. 

24 

Now, just before I reached Mr. Bell Investigator 

25 

Pazin confronted Mr. Bell and Mr. Bell was standing in the 
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ropd Frawley - Direc.. 15 

trunk of the vehicle, the trunk was open, and Mr. — I did 
not here what Mr. Pazin stated, but I noticed Mr. Pazin nut 
his hands on Mr. Bell around his waxst over his jacket. 

The next thing I know I heard Mr. Pazin sav he 
has a qun. Mr. Pazin reached under Mr. Bell's jacket 
and removed from what it looked like his waist a revolver. 
Now, Mr. Bell then -- excuse me, Investigator Pazin took 
the gun, put it into his waist of his trousers and then 
took Mr. Bell — both of us took Mr. Bell out of the trunk 
of the car and I placed Mr. Bell under arrest for the 
possession of the gun. 

0 Officer Frawley, I show you what has previously 
been marked Government's Exhibit 2 for identification and I 
ask if you can identify it. 

A Yes, sir. 

Q What is it, please? 

A This is the revolver that was removed from 
Mr. Bell's waist. It is an INA revolver, serial number 
013196. It carries five rounds. It was loaded with five 
rounds at the time of his arrest. 

0 I show you what has previously been marked 
Government's Exhibit 2A and I ask you if you can identify 
that. 

A Yes, sir. These are three .38 caliber shells that 

SOUTHERN DISTRICT COURT REPORTERS U.S. COURTHOUSE 
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1 

r 9Pd Frawley - Direct 16 

2 

were within the revolver. 

1 

3 

Q Those are three of the five shells that were 

4 

within the revolver, is that correct? 

5 

| 

A Yes, sir. 

6 

0 What, if you know, happened to the other two 

• 

7 

shells? 

8 

1 

A The other two shells were expended at the New York 

9 

City Police Department ballistics lab who^e the qun was 

10 

tested by the New York City Police Department to see if it 

11 

was operable. 

12 

MR. EPSTEIN: Your Honor, I offer Government's 

13 

Exhibits 2 and 2A. 

14 

1 

MR. HAFETZ: No objection. 

15 ! 

THE COURT: Mr. Hafetz, is there any dispute here 

16 

that this handgun is a handgun within the statute? 

17 

MR. HAFETZ: No dispute. 

18 

THE COURT: There is no dispute about that. I 

19 

wouldn't think so. Okay. 

20 

(Government's Exhibits 2 and 2A received in 

21 

evidence.) 

22 

Q Officer Frawley, what if anvthing happened after 

23 

Mr. Bell was placed under arrest? 

24 

A When Mr. Bell was placed under arrest he was hand¬ 

25 

cuffed and we informed him of his rights and we stated at 
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that time -- 

THE COURT: When did that happen? 

THE WITNESS: It happened in the street. I 

started to recite him his rights and I informed him that we 
had a search warrant for his apartment. 

Now, Mr. Bell during that time was a little upset 
and myself and Investigator Pazin brought Mr. Dell back up 
to his apartment. 

THE COURT: Who had the search warrant? Did you 

have the search warrant? 

THE WITNESS: I had the search warrant in my 

possession. • 

THE COURT: So that at the time you are 

describing what Mr. Pazin did you had the search warrant 
and you were behind him, I take it? 

THE WITNESS: Yes, sir. 

Q Now, Officer Frawley, what if anvthing did 
Mr. Bell say after you advised him of his rights? 

A Immediately after I advised him of his rights 
Mr. Bell did not say very much. A little inflammatory 
statements, but he was very upset at the time. 

After proceeding back to his apartment with the 
female he calmed down and we advised him of his rights and 
he was read the search warrant and the search warrant was 
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given to him. 

THE COURT: Do I understand that when he went 

back to the apartment with you you read him the statement 
of his rights again? 

THE WITNESS: Yes, sir. 

THE COURT: How did you get into the apartment? 

THE WITNESS: The use of the kevs irto the 

■ 

apartment. 

THE COURT: Did he give you the keys to ooen the 

apartment? 

THE WITNESS: No, I believe it was the female who 

opened the apartment for us. 

0 What if anvthing did Mr. Bell sav in the apartment? 

A Well, statements were made in the apartment by 

Mr. Bell as to the fact that we were searching the anartment 
for narcotics and Mr. Bell stated that he did not sell 
narcotics, he only sold narcotics paraphernalia — excuse 
me, he made his living selling narcotics parapnernalia and 
runninq numbers. 

Now, when we questioned him to the fact regarding 

the gun Mr. Bell stated that he bought the gun in Virginia. ) 

| 

0 Was that the extent of his statements at that 

time? 

A He made a statement that he bought the gun in 

SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUS? 
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Virginia a couple of years ago, I believe. 

0 Mow, Officer Frawley, I direct vour attention 
to the following day, October 8, 1974. Were you on duty 
on that day? 

A Yes, sir. 

Q Did there come a time when you brought Mr. Bell to 
this courthouse for arraignment? 

A Yes, there was. 

Q Now, prior to arraignment was he taken to the 
United States Attorney's office for an interview? 

A Yes, he was. 

O Was he interviewed by Assistant United States 
Attorney T. Barry Kingham? 

A Yes, he was interviewed by Mr. Kingham, ves. 

0 What if anything was Mr. Bell told at the outset 
of that interview? 

A At the beginning of the interview Mr. Bell was 
advised of his rights by Mr. Kingham and a series of ques¬ 
tions were asked of Mr. Bell. Mr. Bell answered these 
questions of his own volition. 

Q Was Mr. Bell at any time during this interview 
asked about his prior criminal record? 

A Yes, he was. 

Q What if anything did he respond? 
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2 

A At the time I had a record of his prior criminal 

3 

record and Mr. Kingham went over it and Mr. Bell acknowledged 

4 

the — admitted to the arrest and acknowledaed it. 

5 

i 

Specifically he acknowledged that he had been 

6 

convicted of manslaughter, is that correct? 

7 

A Yes, sir. 

8 

| MR. EPSTEIN: Your Honor, at this time I offer 

9 

Government's Exhibit 3, which is a certified codv of 

10 

Mr. Bell's conviction. 

11 

THE COURT: Show it to counsel, will you? 

12 

MR. HAFETZ: No objection to the document intro¬ 

>3 | 

duced showing prior conviction for the crime of manslaughter. 

14 ! 

MR. EPSTEIN: Your Honor, I should note for the 

15 

record that the certification that is attached to the 

16 

document indicates that Mr. Bell was accused of the crime 

17 

| 

of murder second degree. However, the indictment and the 

18 

endorsements indicate that he pleaded guiltv to and was 

19 

convicted of manslaughter. 

20 

THE COURT: "’’hank you. 

21 

(Government's Exhibit 3 received in evidence.) 

22 

MR. EPSTEIN: I have no further questions. 

23 

THE COURT: How about 3500 material, Mr. Hafetz? 

24 

MR. HAFETZ: That has been turned over to me. 

25 

THE COURT: Are you prepared to proceed? 
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MR. HAFETZ: Yes. May I just have one noment? 

THE COURT: Sure. 

(Pause.) 

MR. HAFETZ: Your Honor, with regard to the searclj 

warrant that was offered into evidence, I take it that only 
goes to the suppression hearing, of course, and not the 
indictment; is that correct? 

THE COURT: Yes, I think that is correct. 

CROSS-EXAMINATION 

BY MR. HAFETZ: 

Mr. Frawley, you stated that vou obtained the 
search warrant on October 7, 1974 ? 


A 

Q 

A 

Q 

A 


That's correct, yes. 

Did you personally obtain the warrant? 

I made the application for it, yes. 

At w.iat time was the application made? 

I came here early in the morning, started to 
procees for it and I believe it wasn't signed until late 
in the afternoon, I believe, approximately 4:30. 

Q What did you do after you picked un the warrant 
after it had been executed bv a magistrate and then turned 
over to you, what did you then do at that time? 

A I then went back to my office at 201 Varrick Street! 

Q At what time did you set out for the vicinity of 
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22 


1700 Harrison Avenue? 

A I am ncJt certain about that, but I would sav 
approximately 6:00, 6:30, but I'm not certain. 

THE COURT: How did you got to tho vicinitv of 

Harrison Avenue, sir? 

THE WITNESS: By vehicles, the use of Government 

vehicles. 

THE COURT: This was the group that vou were 

describing that went up there? 


I 




THE WITNESS: Yes, 

0 How many vehicles proceeded up there? 

THE COURT: If you recall. 

0 If you recall. 

A A minimum ot at least four. 

Q If you recall. 

A A minimum of at least four. 

Q How many officers or agents were in the four 
vehicles, if you recall? 

A As I stated before I believe there were at least 
seven of us. 

You say at least seven. Could there have been 

Yes. 

Give us the range of your best recollection, from 


0 

more? 

A 

0 
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seven to what number? Could there have been as many as 
10 ? 

A Possibly, yes. 

Q Again, what agencies were represented there? 


A You have the agents from the Druct Enforcement 
Administration, you had Investigator Nolan Pazin from the 
New York State Police and you had officers from the New York 
City Police Department. 

0 I assume that each of these agents and officers 
had guns? 

A That's correct. 

0 You arrived there at what time approximately? 

A Approximately 7:00 p.m., I believe. 

Q What did you do upon arrival? 

A We set up in positions so we could observe 
certain units set up in position so they could observe the 
front of the building; so that we could observe Mr. Bell's 


vehicle and other units were set up in such a way that if 
Mr. Boll's vehicle moved we could stop the vehicle at the 

intersection of Tremont Avenue. 

THE COURT: You knew at this time that this car 

was Mr. Bell's car? 

THE WITNESS: Yes, your Htfnor. 

THE COURT: That was on the basis of the information 
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you had before, is that correct? 

THE WITNESS: Through our investigation the plate 

number came back for that vehicle. 

0 Did you see the vehicle when you arrived in the 
vicinity of his apartment house? 

A After cruisina the area, in a couple of minutes 
v/e spotted it right away, yes, sir. 

Q Where was it parked in relation to the entrance 

I 

of his house? 

A Directly in front of his house across the street 
from his residence. 

0 Was there anyone in the car? 

A There was nobody in the car. 

Q After setting up in position, what did you do then, 
Officer? 

A We just sat and waited until we saw Mr. Eell come 
out of the building. 

Q You had a warrant for the apartment, did you not? 

A That's correct. 

Q Did anyone go up to execute the warrant? 

A The decision was made at that time not to attempt 
an entry to the apartment. 

Q Why was that, Officer? 

A . Seeing that we were dealing with narcotics, the 
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2 

feasibility of destroying narcotics. Under the guidelines 

3 

of the DEA we had to stay outside the premises and identif 

4 

ourselves 

before we can make an entry into the apartment. 

5 


THE COURT: You were concerned that if you had. 

. 

that the 

contraband might have been destroyed? 

7 


THE WITNESS: Yes. 

8 


THE COURT: And therefore you decided it better 

9 

to wait until the defendant came outside? 

10 


THE WITNESS: Yes, sir. 

11 

Q 

Had you made application to the magistrate for a 

12 

no-knock 

entry into the apartment? 

13 

| 

I believe there was an application made. T 

14 

believe 

it was granted. 

15 

Q 

Was or was not? 

16 

1 A 

I believe it was. 

17 

!i Q 

I show you Exhibit 1. Could you show mo where 

18 

• 

on that 

application for the search warrant and the warrant 

19 

itself there is an indication that no-knock authoritv was 

20 

1 

applied 

for? 

21 

* 

Excuse me, I stand corrected. It does not state 

22 

n 

no-knock. 

23 

0 

So you never did apply for no-knock authority, 

24 

!j correct? 

25 

i 

A 

jjo, we did not. We could not execute the no-knock 
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warrant because we did not receive permission from Washinatorj 
DEA headquarters to execute a no-knock. 

Q Officer, your prime information as to who resided 
in that apartment was what? 

A Mr. Bell and a female. 

Q Did you have any information that anyone else had 
resided in that apartment other than he and his wife? 

A Ho, we did not. Excuse me, we knew that at times 
there were certain people that would frequent the residence 
and possibly stay over. 

0 After taking up the positions vou took up how long 
was it that you were outside before you saw the defendant 
exit the building in question? 

A Approximately an hour, I believe. 

Q And would you describe what happened at that time. 

A When we observed Mr. Bell exit the buildinq? 

Q That's correct. 

A Mr. Bell exited the building and walked straight 

to his car. 

O Let me just stop you for one minute. Was he with 
his wife when he exited? 

A Yes, he was. 

Q Go ahead, sir. 

A Mr. Boll and the female exited the building 
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together and walked directly to Mr. Bell's vehicle. 

THE COURT: That is the walked across the 

street as I understand it? 

THE WITNESS: Yes, sir. They walked across the 

street to Mr. Bell's vehicle. 

A At that time we had observed him starting to walk 
about the car looking at the left roar wheel. We did not 
know that there was a flat on the vehicle at that time. 

We observed Mr. Bell open the trunk. 

THE COURT: We is a big term. And that's v/hat 

you observed? 

THE WITNESS: Excuse me, I observed Mr. Bell 

open the trunk of the vehicle, start rummaging around or 
pushing items under the trunk and then I believe he took' 
out — y es , he took out a tire and threw it on the sidewalk 
and then that is when we realized apparently he had a flat 
tire. 

Q Where were you in relation to him and his car at 
the time that he took out a tire from the trunk? 

A Directly across the street from Mr. Bell's 
residence, 1700 Harrison Avenue, there is a playground. 

I was parked in the — excuse me, not a playground, a school 
yard. I was parked in the school yard looking down onto 
Mr. Bell's vehicle and his residence. 
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THE COURT: You say looking down, sir. What 

do you mean by that? Is that an elevated playground? 

THE WITNESS: Well, your Honor, on the Harrison 

Avenue side there is a level where the kids were playing. 
They could play basketball and otver recreation games and 
then you had stairs going up to where the school is with 
another playground. 

THE COURT: And you were up the stairs? 

THE WITNESS: I was up on top in the school yard 

looking down from my vehicle. 

THE COURT: What is the lighting at this point, 

was it dark? 

THE WITNESS: It was getting dark, yes, sir. 

THE COURT: It was getting dark? 

THE WITNESS: It was dark, but with street 

lights and everything you could see. 

THE COURT: How far did you think vou were from 

the defendant's car? 

THE WITNESS: I would have to say approximately 

300 feet. 

THE COURT: 100 yards? 

THE WITNESS: Yes, sir. 

Q Where were the other officers in relation to your 
self at that time? 
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A I knew we had — I could observe one unit, one 
car at the intersection of 176th Street and Harrison Avenue 
pointing east on 176th Street and we had another unit I 
could observe that was -- excuse me, I couldn’t observe it, 
but I knew that we had a unit at the intersection of 
Harrison Avenue and Trcmont Avenue, which is just north of 
Mr. Dell's residence. We had another unit — I am not 

f 

certain of the cross street, but by the school. They were 
out of sight of the residence and the vehicle. 

0 Were the agents all located in the same block as 
Mr. Dell lived on at this time that vou observed him fixing 
the tire? 

A Excuse me, the agents? 

Q Agents and officers. 

A Were they all in the same block? 

Q Yes. 

A No, they weren't. 

0 Who was with you at the point you observed him 

fixing the flat tire? 

A At the point where — originally I was with 

Detective Dalmer in our vehicle and then I was joined by 

Lieutenant Greeley and Sergeant Forkin in their vehicle and 
we wore observing Mr. Dell. 

0 So there were four of vou at that location? 
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A At the time when we made the decision — well, 
when we ascertained the assumption that he was chanqinq a 
flat tire, yes, there were four. 

THE COURT: Do I understand, then, that when vou 

made this observation you say you were some 300 feet away 
sitting in a vehicle with these three other officers? 

THE WITNESS: Yes, sir. 

Q Were you in radio contact with the other officers 
at this time? 

A Yes, sir. 

I 

Q Were all of the agents there anprised of the fact 
that the defendant Bell and his wife had exited the building? 

A Yes, sir. 

Q About how long did you observe the defendant Bell 
at his car before approaching him? 

A I would have to approximate it and I would say 
approximately 10 minutes. 

0 During this time did anyone go up to the apartment 
with the search warrant to execute it? 

A No. 

Q You had made a decision to approach the defendant 
first on the street before going up to the apartment? 

A Yes, sir. 

o Did you have prior information that the defendant 


I 
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2 

had a cun? 


3 

A Yes, sir. 


4 

^ J! 

0 Had the decision been made to search the defendant 


5 ! 

for his qun at the point that he was going to be approached 


6 

1 

on the street? 


7 

A Was there a decision made to see if he had a gun 


8 

1 

■ 

in his possession' 


9 

| 

Q That’s right, at the point where he was going to 


10 

be approached on the street. 


11 

A No, there was no decision made like that. 


12 

Q What discussion had there been, if any, about the 


13 

defendant's gun and what action would be taken upon approach- 


14 

1 

ing him in the street? 


15 

MR. IIAFETZ: Objection, your Honor. 


16 I 

THE COURT: I will limit that and allow the 


17 

rruestion was there any discussion about the gun at the time 


18 

that Pazin, I think, did what he did, did vou discuss the 


19 

J gun? 


20 

THE WITNESS: No, your Honor. 


21 

1 

THE COURT: Is it Detective Pazin? 


22 

THE WITNESS: No, he is a State Police Officer 


23 

and investigator. 


24 

THE COURT: Was he with your group in the play- 

B 


25 

ground or where was Pazin? 



i) 
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THE WITNESS: He was in another vehicle, 


I don' 


remember where he was. 


THE COURT: He was in another vehicle and then 

you observed Pazin approach the car, is that correct? 

THE WITNESS: Well, when the decision was made to 
approach the units came into the area and Investiqator Pazin 
was the first person to confront Mr. Pazin — Mr. Bell, 
excuse me. 

THE COURT: All right. 

Q Officer, let me see if I am clear on this. You 

had heard the defendant carried a gun prior to that day, is 


that correct? 


A Yes, sir. 

Q In fact in your affidavit you stated that as 

recently as within the last couple of days vou had heard 
that he carried a gun, am I correct? 

A That's correct. 

0. And so you believed that he had a gun in his 

possession on that date? 

A We were cognizant of the fact that there was a 
possibilitv. 

Q You mean to say that knowing this none of the 
officers discussed what action would be taken in reqard to 
the defendant -- 
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TIIE COURT: You don't need to argue with the 

witness. I don't think he has to answer that. 

o Officer, again, was there anv discussion about the 
qun on that date prior to aoproachinq the defendant? 

MR. EPSTEIN: Asked and answered, vour Honor. 

THE COURT: He said he didn't have any and he 

can't answer as to what others might have. 

A To the best rf my recollection I don't remember an 

discussion regarding the gun. 

q Did you apply for permission to search the defendant 

for a gun? 

THE COURT: By did he apply do you mean he went 
for the search warrant? 

MR. HAFETZ: To search the defendant's person for 

a gun. 

A I do not remember making an application for a gun 
in his possession, but we stated a gun in the search warrant 
application. 

0 well, my question is did you apply for a search 
warrant to search him for a gun? 

A I would have to look at the search warrant aqain. 
THE COURT: Show him the search warrant. 

MR. EPSTEIN: We will stipulate that the search 

warrant is for the premises, not the ; rson. 
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2 

q Before I ask that question, did vou have reason 

3 I 

to believe that the defendant carried a gun prior to October 

4 I 1 

7? 

5 

A Yes, I did. 

6 ! 

O You thought your informant was reliable? 

7 

A Yes. 

8 ;! 
1 

q in fact, was he your informant? Had you dealt 

II 

9 

with him in the past? 

10 

A No, he was not registered to me, but I knew the 

11 

informant. 

12 

0 And other agents vouched for his reliability? 

13 

A Yes. 

14 

0 And the informant indicated that as recent as 

15 

several days prior to October 7 the defendant carried a 

16 

gun, is that correct? 

17 

A I know that the informant informed us that he had 

18 

seen the gun sometime before, yes, a reasonable amount of 

19 

time, the search warrant application, yes. 

20 

q In fact, the informant had said that he had seen 

21 

the defendant carrying a gun, is that correct? 

22 

A It first states in the application, vss. 

23 

THE COURT: Do you recall now without looking at i 

24 

it whether it states that? 

25 

THE WITNESS: I know the informant has told me 


I 
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he told me in the past that he did carry a gun, yes. 

THE COURT: Okay. 

Q IIow much prior to the application for the warrant 
did the informant make that statement that he had seen the 
defendant carrying the gun? 

THE COURT: To the witness? 

MR. HAFETZ: Yes. 

THE COURT: Do you remember how long before this 

informant told you about this? 

THE WITNESS: I believe it was a matter of four 

days, maybe three days. Excuse me, three days. I remombe 
it now. 

Q Officer, did you think that ycu had reasonable 
cause to believe that the defendant possessed a gun on 
October 7? 

MR. EPSTEIN: Objection, your Honor. 

THE COURT: I think I will sustain the objection 

to that. As I recall it it was Pazin who approached and 
took the qun and not this witness. 

Q The affidavit for the search warrant was yours, 

though, Officer, is that correct? 

A Yes. 

Q In fact in your affidavit you stated that yau had 
been advised by your fellow officers that defendant had had 
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in his possession the gun within the last four davs, is that 
correct? 

A That's correct. 

n Well, in vour own mind did vou believe that the 
defendant had a gun when vou approached him on October 7, 
1974? 

THE COURT: I don't know, I think I am going to 

sustain an objection because I think on his testimonv all he 
did was observe Pazin. By the time you qot there the nun 
had been removed, is that correct? 

THE WITNESS: It was being removed, yes. 

O Officer, at the point the decision had been made 
to approach the defendant on the street who actually 
approached him? 

A There were a couple of units that pulled up into 
the vicinitv and we all exited our vehicles and started to 
approach Mr. Bell. 

Now, I know there were other officers aporoaching 
him, but I was just concentrating on Mr. Bell ind all I saw 
was Mr. Pazin be the first one to confront Mr. Bell. 

Q What was the purpose in approachinq Mr. Bell? 

A To inform him cf the search warrant. 

q Did you think that you had to advise him of the 

search warrant prior to noinq up to his anartment to execute 
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I 


2 

it? 

3 || 

MR. EPSTEIN: Objection, vour Honor. 

4 ! 

I 

THE COURT: Read that nuestion back. 

5 

(Ouestion read.) 

I 

6 

THE COURT: I am goinq to sustain the objection 

7 

to that. 

8 

q Officer, what if Mr. Bell had refused to grant 

9 

permission to search the apartment? 

10 

A If he refused for us — 

11 

Q Yes. 

12 i 

A vJe would have gone up and forced entrv. 

13 1 

Q So you were qoing to execute it whether or not 

14 

Mr. Bell qranted permission or not granted permission, is 

15 ! 

that correct? 

16 

A That’s correct. 

17 

0 Mow, Officer, who was the first aoent to reach 

18 

Mr. Bell? 

19 

A The first person to reach Mr. Bell was State 

20 

1 

Trooper Investigator Nolan Pazin. 

21 

0 At the point that he reached Mr. Bell how far away 

22 

i were you from the two of them? 

23 

A I would say approximatelv the distance between 

24 

myself and Mr. Epstein, 15 feet. 

25 

0 Was there any other officer or agent closer to the 




fOUTMIMN O.tTHICT COURT RlRCRTCl U.r. COURTHOUtf 
«OLfv »<>o»Rr Nf« ron* •< * '■o ’ * ,,f 



1 


rgpd 


Frawlev - Cross 


two of then than vourself? 

A That is a possibility, but -- 

THE COURT: If you recall. 

A I don't recall. 

O Can vou give an approximation of the other officers: 

and agents at that point, the point where Pazin reached 
Mr. Hell? 

A An anproximation of their location vou mean? 

n Yes. 

A T couldn't toll vou exactlv where they were at the 

time, l "it within -- 

THE COURT: Were there anv others between vou 

and Pazin? Let's start out that wav. 

THE WITNESS: No. 

THE COURT: There was no one nearer than vou were 

at that point that vou recall? 

THE WITNESS: Not to the host o r mv recollection, 

but within a couple c r seconds we were joined by other 
officers, ves. 

Q The other officers and agents who were there, were 
they in unmarked cars? 

A That's correct. 

o As the decision was made to approach the defendant 
did some of them anproach in their cars? 

i 
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9 


THE COURT: Did someone what? 


3 !i 


MR. HAFETZ: Did some of them approach in their 


4 

cars . 



5 '! 

A 

Yes. 


6 

Q 

Did thev hove sirens on? 

i 


7 

A 

MO. 


8 

0 

Did anyone shout or sav anvthing to Mr. Bell prior 


9 

to Officer Pazin reaching him? 


10 

A 

Mo, it was very calm. We tried not to brina any 



attention. 


12 1 

o 

Where was the defendant at the exact moment that 


13 

Officer 

Pazin reached him? 


14 

A 

He was standing in the trunk o* his vehicle 


,5 

stooped 

over. 


16 

Q 

Where was his wife? 


17 

A 

She was on the sidewalk next to the vehicle. 


18 

Q 

Again you approached him *rom what direction? 


19 

A 

Well, I approached the vehicle from the rear. 


. 

20 

Mow, Mr 

. Bell was in the trunk of the vehicle. Investigator 

J 

21 

Pazin was standing behind the vehicle. I approached them 

1 


from the rear. 


23 

Q 

What direction had vou come frotn with 


24 

Officer 

Fazin? 


25 j 

A 

I wasn't with Officer Pazin. Officer Pazin came 
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rqpd Frawlev - Cross 4 0 

from another car. Now, I cane from the intersection of 
176th Street and Harrison Avenue. I parked on Harrison 
Avenue just off the corner of 176th Street and I walked, up 
Harrison Avenue -- excuse rr.e — that's correct, up Harrison 
Avenue to the vehicle. 

n On the same side. Officer, did vou not sav 
before that you had been across the street fror the defendant, 
in a school yard at the point that you observed hir in the 
trunk? 

A Yes, and then when the decision was made we moved 
our vehicle. 

o You exited from vour vehicle? 

A I was in my vehicle. 

o And you drove your vehicle? 

A Yes, and I drove around the corner. 

o What did you observe Officer Tazin do as vou 
approached the defendant? 

A I do not know what Mr. Pazin stated to Mr.Dell or 
anythinq like that. 

THE COURT: He didn't ask that. He just wanted 

to know wh«t vou observed him do as vou approached. 

THE WITNESS: I saw Mr. Pazin put his hands onto 

Mr. Roll around his waist when Mr. Bell was leaninn over in 
the trunk. 
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2 o What was Mr. Dell wearinq, if you recall? 

3 A If I remember correctlv he was wearinq a three- 

4 quarter length — it was a leather jacket and I am trvinq 

5 to think of the color. It wasKa dark brown. 

R 9 Would you indicate how far down on his bodv the 

1 coat extended? Would vou olease staled up and do that. 

Officer? 


9 A Well, it was a three-ouarter length. T believe 

10 it was approximatelv down to here (indicatinq). 

11 mr. HAFET7I: At a point midwav between thiqh and 

12 knee. 

13 o After vou observed Officer Pazin place his hands 

14 at the defendant's side, what happened then, Officer? 

15 THE COURT: What did vou observe? 

16 0 What did you observe? 

17 \ i observed Investigator Pazin -- his riaht hand 

18 went underneath his jacket and removed a revolver. 

10 0 His riqht hand on the knee did you say. 

20 A ‘lo. His riqht hand went underneath Mr. Dell's 

21 jacket and Investigator Pazin removed the revolver. 

22 o Did you know exactlv from whore he removed the 

23 revolver? 

2-1 A It looked like he removed it from the waist. 

25 THE COURT: The riqht side? 
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THE 'WITNESS: His right rear. 


g Up to that tine had the defendant been told that 
vou had a search warrant for his apartment? 


THE COURT: 


don't know i r he can answer that 


I think it is quite clear from the testimony vou 
had not told the defendant at that point that "ou had the 
search warrant. 

THE WITNESS: Right. 

THE COURT: Whether he knew anvbodv else did is 

another natter. 

o Do vou know whether anvbodv else did un to that 


time? 


A I don't know whether Investigator Pazin did at 


that tire. 


Did you hear Officer Pazin inform him? 


A I didn't hear him, no. 


0 D 


id Officer Pazin search the defendant prior to 


removing the gun? 

A Prior to : ‘moving the gun? 


No, he iust put his hands on him. 

Did he conduct an exploratory search? 


MR. EPSTEIN: Objection, vour Honor. 


SOUTHERN OISTMCT COURT REPORTERS U S. COURTHOUSE 

* C' r Y l« • n »- i«i * n » ? ' 4^*0 







h&a 


1 

rgpd 

Frawlev - 

Cross 

43 

2 


THE COURT: I think he 

answered. 

He said his 

3 

observation was he reached around 

him and then reached under 

4 

the coat 

and pulled out a gun. 

That is all 

you observed, 

5 

is that 

correct? 



fi 


THE WITNESS: He nut his hands on 

him, right. 

7 

Q 

I take it there was no 

exnloratory 

search? 

8 


THE COURT: There mav 

be, but he 

doesn't know 

9 

about it 

. That is all he saw. 



10 

q 

Is ♦■hat correct, sir? 



11 

A 

As far as I know. 



12 

O 

officer, vou testi f ied 

in regard to the events 

13 

in this 

case at a preliminarv hearing in the 

Bronx criminal 

14 

court on 

Eebruarv 6, 1975, did you not? 


-E 

A 

Yes, I did. 




16 


17 


IS 

19 

20 


q I ask you, at that time, Officer, were vou asked 
this question and did vou give this answer relating to the 
events on October 7. 

THE COURT: Have you cot a page re r erence or have 
vou seen this? 


21 


22 


MR. EPSTEIN: I have never seen it. 

THE COURT: Whv don't vou stand with him. 


23 


25 


MR. HAFETZ: Page 19 of the transcript. 

"0. Would vou please tell the Court what trans¬ 
pired at this time and date. 
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"A. On that date at approximately 3:15 p.m. we 
observed Marco Hell and his female exit 170n Harrison Avenue 
and approach his car. At that time mvself and Mew York 
State Investigator Molar. Pazin (ohoneticallv snelled) 
approached the subject, confronted him, identified ourselves 
and stated our purpose pursuant to the Federal District 
Court search warrant. An exploratory search was made of the 
defendant Marce Bell and we found in his nossession a 
revolver. At that tine he was placed under arrest bv mvself, 
advised of his riahts and then read the bill of particulars 
pursuant to the Federal District Court search warrant. 

Ke accompanied Marce Bell back to his apartment 253 at 1700 
Harrison Avenue. At that time we entered and started to 
search the apartment." 

Did vou give that answer to that cuestion? 

A Yes, I did. 

n I ask vou again. Officer, did vou make an explora¬ 
tory search on October 7, 1974? 

A There was an exploratorv search made when he was 
taken out of the trunk and he was handcuffed. 

THF COURT: The point is, that was after the qun 

had been taken? 

THF WITNESS: That is correct. 

0 Officer, was the exploratorv search made prior to 
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2 


the finding of t:he nun or after the findinn of the cun? 


3 


A I don't know if there was anv exploratory search 


4 


made by Investiqator Pazin before the cun, but once I arrived 


5 


•■’ith Investioator Pazin we took him out of the trunk, hand- 


6 


cuffed him, conducted an exploratory search. 


7 


n Officer, did you not testify in the Bronx Criminal 


8 


Court iust about a month ago that an exnloratorv search was 


9 


made of the defendant Marce Bell and "We found in his 


10 


oossession a revolver”7 


11 


A Mavbe I used the wrong word on that, but that s 


12 


the wav I stated it. 


13 


MR. EPSTEIN: Exnloratorv search is a torn of 


14 


art that I don't know that Officer Frawley is qualified 


15 


to explain. 


16 


0 Officer, could vou explain what vou mean by an 


17 


exploratory search? 


18 


A T would conduct an exploratory search upon a nersoi 

a 

19 


to ascertain whether that person might have anv instruments 

1 

20 


that miqht be dangerous to me at the time of confrontation, 


21 


so the individual and I mav not get in-jured. 


22 


o I asked you what you meant in the Bronx Criminal 


23 


Court when you said that you conducted an exploratory search 

1 

21 


of the individual prior to finding the pistol. 


25 

l 


THE COURT: That is a sort of nlav on words there 

l 
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2 

I think an I understand the witness he said that he conducted 

an exploratory search and that was after vou not tho’-e, hut 


3 if 


4 

before that the other policeman had taken the nun; is that 


5 

what vou are tolling mo today? 


G 

THE WITNESS: That's correct. 


» 

THE COURT: You are saving that when vou testified 


8 

in t?lc Bronx — it is a little confusina, but it looks as 


' 9 | 

\ iiouqh the ^un was found as the result of the exoloratorv 


10 

search. As I understand your testimony the nun had been 


11 

found before vou ever not there. 

12 

THE WITNESS: Tt was *ound bv Investigator Pazin 


13 

as I approached. 


14 

THE COURT: And the exploratory search that vou 

15 

conducted was after you arrived — 


lfi 

THE WITNESS: Yes, sir. 


17 

THE COURT: At the car. All rioht. 


18 

q vou are savin'' vour testimonv was inaccurate 


19 

in the Bronx Criminal Court? 


20 

THE COURT: I don't think vou should sav it was 


21 

inaccurate. It will sneak for itself, I take it. He says 


22 

he made that answer to the nuestion that vou asked. 


23 

o Vlas that answer correct, Officer? 


i 24 

MR. EPSTEIN: Objection, vour Honor. 


25 

THE COURT: I am qoinq to sustain the objection 
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9 :i 

to that. - 




3 

Q 

Officer, 

was there anv street lioht on 

the same 

4 

side of the street 

that vou aoproached the defendant Dell? 

5 ! ! 

A 

I cannot 

answer that, but I would sav 

being a 

6 

street of 

New York 

City, yes, there were street 

lights, I 

7 

know that 

for a fact. 





THE COURT: The auestion is whether vou recall 
whether you observed a street light, I take it, on the side 

10 of the street where Mr. Dell's car was. 

11 MR. HAFETZ: That's correct. 

12 THE COURT: You recall seeing a street light on 

13 that side of the street? 

14 THE WITNESS: T don't remember. 


15 


16 

17 

18 


19 




O Was there a light in the trunk of his car? 

A I don't remember. 

0 Were you able to see clearlv the actions that 
officer Pazin took as he approached the defendant prior to 
your arriving? 


20 

21 


22 


23 


21 


25 


MR. EPSTEIN: Objection. 

THE COURT: I think I am going to sustain the 

objection to the form of the ouestion. 

Do you recall when you first obs_.vcd 
Officer Pazin? You told us about when he aot in the trunk, 
but when did you first observe him? Is that what vou would 
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’ 

2 

like to know? 


3 

MR. IIAFETZ: Yes, I want to know if he had a clear 


4 

and unobstructed view of Officer Pazin and what he did as 


5 

vou reached him. 


6 

THE WITNESS: Officer Pazin's back was towards 


, 7 

f 

me as I anproached. Is that what vou are askinq me? 


8 

| 

0 But you were able to see him place his hands around 


| 

9 

the defendant's waist? 


,0 

A I saw Officer Pazin reach up, vcs. I saw his 


n | 

hands aoino un onto the jacket. 


12 

THE COURT: I take it he was standinq in the 


13 

street when ho was reachino in the *-. , "unk, is that rioht? 


14 

THE WITNESS: He was standinq in the rear of the 


15 

vehicle, yes, sir. 


16 

THE COURT: On the street? 


17 

THE WITNESS : On the street, ves, sir. 


18 

o Aqain vou were how far awav at this time, approxi¬ 


19 

mately, at this point that Officer Razin's hands went on the 


20 

waist of the defendant? 


21 

A I am walking towards him. T would sav approximate 

iv 

22 

15 feet. I am not certain of that. 

1 


23 

THE COURT: You had qotten out of vour vehicle at 


> 24 

that point and were walking towards them? 


25 

THE WITNESS: Yes. 
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2 


o 

Did you have your gun out? 



3 


A 

No. 



4 


o 

Did Officer Pazin have his gun out? 



5 


A 

I do not believe so. 



G 


O 

Do vou know if any of the other agents and officers 



7 

1' 

v:ho were 

approaching had their guns out at this time? 



8 


A 

I didn't see anv guns out. 



9 


n 

Officer, as you anoroached the defendant at anv 



10 


time erior to Officer Pazin renovinn the nun from him, did 



11 


vou observe a bulge on the defendant's person? 



12 


A 

Did I myself? 


• 

13 


Q 

Yes . 



14 


A 

No, I didn't. 



13 


n 

Do vou know whether the defendant is right-handed 



16 


or left- 

handed? 



17 


A 

I don't know. 



18 



THE COURT: Or ambidextrous, vou don't know that 



19 


either? 




20 



THE WITNESS: I know when he was processed he 



21 


did not 

state he was left-handed. At the time I did not 



22 


know. 




23 


0 

Officer, as vou approached the defendant, at that 



24 


time did vou consider vourself in danger? 


r 

25 



MR. EPSTEIN: Objection, vour Honor. 






SOUTHERN OiSIRlCT COURT REPORTERS U.S. COURTHOUSE 
fOlf V S NEW V OR i' , N V r *, » 4«*0 

i 


/ ■- 
/ . 




rgnd 


Frawlev - Cross 


MR. IIAFETZ: Your Honor, I believe that aoes to 

f 

the heart of Terry and Sibron. That's what we are talkina 
about, isn't it? 

THE COURT: I will let hin answer the ouestion 

whether he felt he was in danger as he approached. 

A Did I consider nvself in danger? 

o Yes. 

A I considered that there was a possibilitv of 
danger, yes. 

r» 

0 Arising from what? 

THE COURT: I don't think you have to no into 

detail. I think this is in the nature of nolice work. 

I think in the kind of thinqs like that things like that 
can happen, is that right? 

THE WITNESS: Yes. 

o You didn't take your <run out, is that correct? 

THE COURT: No, he didn't take his nun out, that's 

right. 

A T didn't take nv nun out. I nrobablv had my hand 
on nv gun or I had my safety catch off on nv holster, hut I 
did not have ny gun out. 

O And then what happened after Officer Pazin found 
the gun on the defendant's oerson? 

A Officer Pazin -- Investigator Pazin removed the gun 
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and I observed him, he put it in the waist of his trousers 
and by that time then I was there next to Investigator Pazin 
and Mr. Bell and we removed him from the trunk of the car. 

I handcuffed him. , 

* \ 

THE COURT: How did you remove him? 

THE WITNESS: Well, he stopped out and wo were 


holding him as he stepped out. Oentlv he stepped out. 

Ho came out of the car. Mr. Bell was understand¬ 


ably a little upset and he was cruestioning us- and everything 
like that. He was just upset at the time. I told him he 
was under arrest for the possession of the nun. Muring that 
tine T was handcuffing him and I conducted an exploratory 


search of him to see if there ponsiblv were any more weapons 
or anything like that. 


THE COURH 


Did vou find any other weapons? 


THE WITNESS: No, vour Honor. 

Q Have you said anything vet about the search warrant? 
A Not at that time. Well, that cane immediately 


afterwards. 

THE COURT: After the exploratory search 0 
THE WITNESS: Yes. sir. 

THE COURT: All right. 

0 Officer, vou stated that the gun was found in the 
waist of the defendant, is that correct? 
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A It appeared to me, ves, that that's where 
Investinator Pazin removed it from. 

0 Officer, were you asked these ouostions and did 
you aj.ve these answers at the Bronx Criminal Court? 

Till’ COURT: Mr. Epstein, do you want to follow 

while he is asking these questions? 

MR. EPSTEIN: Yes. j 

0 "Question: And where was ho when you first saw 

him? 

"Answer: When we first observed him he was 

exiting 1 7 00 Harrison Avenue approaching his car. 

"Question: And what did vou do at that time? 

"Answer: We observed him for a couple o F minutes 

and then we realized he had a flat tire on his car so we 
approached Mr. Bell. When we anproached him he was in the 
trunk of his car removinn a spare tire. 

i 

"Question: And what did you do then? 

"Answer: We identified ourselves. 

"Ouestion: And then what?" 

Colloquy at the bench. 

"Question: Did you search him at that tire at 

the trunk? 

I 

"Answer: Well, while ho was in the trunk. As a 

matter of fact, he was, ves, sir. 
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2 



"Question: And what did you find on him, 



3 


Officer, at that tine? 



4 



"Answer: I did not find it. It was Investigator! 



5 


Razin who 

found a .33 caliber revolver on his -- in his 



6 


possession 

* 



1 


"Question: '."here? 



8 



"Answer: It was in his rioht rear, ip. his hards. 



9 


sleeve." 



10 



THE COURT: In his what? 



11 


MR. I1AFETZ: Sleeve. S-l-o-o-v-e. 



12 


A 

Mav I clarifv that? 



13 


n 

Did vou give that answer, officer? 



14 


A 

I meant the sleeve -- I was pointing at that time, 



15 


Counselor, 

at the trousers. I did not state the waistband, j 


16 


I said the sleeve and I was pointing at the waist of the 


17 


trousers. 




18 


Q 

So that when vou said in his hands, sleeve, vou 



19 


didn't mean hands or sleeve, vou meant trousers, is that 



20 


correct? 




21 


A 

In the sleeve of the trouser, ves. 



22 


O 

The what? 



23 


A 

Well -- 



24 


O 

Sleeve of his trousers, is that what you said? 



25 


A 

The waist of his trousers. I iust didn't use the 

i 

1 



1 

1 


i 
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2 

riqht word at the time, but I was pointing at the time, yes. 


3 

0 But nc-w you are usinq the riaht word? 


4 

A Yes, I am usinq the riqht word now. 

. 


5 1 

o Is that testimony accurate, Officer, in the Bronx 


c 

6 

Criminal Court? 


■ 

7 

MR. EPSTEIN: objection, your Honor. 


, 8 i 

1 

THE COURT: I will sustain the objection to that. 


9 

o Officer, did vou decide to chance your testimony 


1° 

since the hearinq at the Bronx Criminal Court? 


11 

: 

MR. EPSTEIN: Objection, vour Honor. 


“ » 

THE COURT: I will let him answer whether he did 


13 

or didn ' t. 


14 

A I am not changing anvthing. 


15 

O Officer, are you certain that the nun was not 


lfi 

found in the trunk of the car? 


17 

A An I certain? 


18 

0 Yes. 


19 

A I saw Investinator Pazin removing it from under¬ 


20 

neath his jacket, yes. 


21 

Mr. IIAFETZ: Excuse me just one moment. 


22 

(Pause. ) 


23 

MR. IIAFETZ: I have no further nuestions. 


21 

the COURT: Any other questions? 


25 

MR. EPSTEIN: Just a couple of further questions, 
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3 REDIRECT EXAMINATION 




- 

6 


8 ij 
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55 


BY MR. EPSTEIN: 

O Officer Frawley, there has been sonc confusion 
to the search conducted of Mr. Bell prior to his arrest. 
Would you olease explain again what if anything was done 
to Mr. Bell before he was placed under arrest? 

A As I approached Mr. Bell Investigator Nolan Pazin 
had already confronted Mr. Bell. I observed Investigator 


11 Pazin olacing his hands onto Mr. Bell who was in the trunk. 

12 At that time I heard voices. Now, I don't know what was — 

13 I cannot be accurate of what was said. I see Investigator 

14 Pazin's right hand go underneath Mr. Bell’s jacket and from 

I 

15 that I see — I see him going up into his ]acket and then 

16 : the revolver came out. 3y the time I was there 

1" Investigator Pazin was taking the revolver and nutting it 

18 ’ nto the waist of his trousers. 

19 0 Officer Frawley, was that the extent of the search 

20 of Mr. Bell's person pricr to his arrest? 

21 A Prior to his arrest? 

22 o Prior to his arrest. 

23 A That was it. 

1 \ q i direct your attention to November 13, 1974. 

25 Did you have occasion on that date to testify before a 

ioutnirn outkict court riportihs u s courthouse 

rouev SOUAOF NEW »0«r N » ' y 
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Federal Grand Jurv? 

A Yes, I did. 

O Durino the course of the testimony -- 

MR. HAFETZ: I .am going to object to reading of 

orior testimony. 

Is this for substantive purposes? 

MR. EPSTEIN: I think nrior inconsistent state¬ 

ments are admissible when there is a sunnestion that the 
witness has recently fabricated -- 

THE COURT: Let me see it. 

MR. EPSTEIN: This question, vour Honor, and that 

answer (indicating). 

THE COURT: I think I will sustain the objection 

on that. 

MR. EPSTEIN: Your Honor, the onlv reason I was 

offering it was as a prior inconsistent statement. 

THE COURT: Yes, assuming there is anv incon¬ 

sistency, that's all riqht. 

MR. EPSTEIN: ' No further cuestions. 

THE COURT: Oo vou have any other questions? 

MR. HAFETZ: No further nuestions. 

THE COURT: You are excused, sir. 

(Witness excused.) 

THE COURT: Let's take our morninn recess at this 
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point 


NOLAN 


(Recess.) 


P A Z IN, called as a witness bv the 


Government, beinq first dulv sworn, tost^-fieo. as 


follows: 


DIRECT EXAMINATION 


BY MR. EPSTEIN: 


0 Mr. Pazin, how are you emploved? 

A I am enploved bv the New York State Police. 

Q Do vou have any particular assiqnment? 

\ Mv assionner.t at this time is with the Now York 

Drue Enforcement Task Force in the City. 

0 How lonq have vou been enploved by the New York 

State Police? 

A I have been employed bv the New York State Police 
since November 13, 1967. 

O Nov/, Mr. Pazin, I direct vour attention to the 
eveninq of October 7, 1974. Were you on duty at that 


time? 


I was. 

’..’here were vou on dutv? 

I was on dutv with the New York Drua r.n.orcement 


Task Force. 


0 Did there come a time when vou arrived at the 
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2 

vicinity of 1790 Harrison Avenue in the Bronx? 


£ 

3 

A What number, sir? 



4 

0 1700 Harrison Avenue. 


R 

5 5; 

A There was. 


H 

6 ; 

0 What if anythinq hapnened when vou arrived there? 



7 ! 

THE COURT: Do vou remember what time vou not up 


m 

8 I 

there, sir? 



9 

THE WITNESS: It was somewhere after 6:00 o'clock. 

1 

m 

10 

1 

THE COURT: After G:09 p.m.? 


■ 

11 ! 

THE WITNESS: After 6:00 p.m. 


H 

12 

A At the time we set un surveillance on the anartment 

- — 


13 

on the area ascertainino whether or not the defendant would 


K 

14 

leave or exit the buildinq. 


H 

15 

O Mr. Pazin, by the defendant who are you refcrrinq 


■ 

16 

to? 



17 

MR. EPSTEIN: May the record reflect the identi- 



18 

fication of Mr. Bell. 


R 

19 

A Mr. Bell, rinht. 


m 

2° 

0 Continue, please. 


M 

21 

A Wc were there maybe — the exact amount of time is 


H 

22 

unknown to me, but the subject did exit tne buiic-inq and 



23 

was under surveillance, at which time he went to a motor 

j 



24 

j vehicle. 

| 


25 

y Do you remember approximately the time that he lef 

tj 



li 1 
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15 i; 
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18 

19 
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23 
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the building? 

A No, I don't, 

o Continue, please. 

A The subject exited the building -- 

THE COURT: Where were you? 

THE WITNESS: I was in a vehicle. 

THE COURT: Whereabouts was the vehicle? 

THE WITNESS: Riqht outside the buildinq. 

THE COURT: On the same side? 

THE WITNESS: Or the opposite side. You have 

qot to bear along with me. I am not a citv bov, I am from 

upstate Mew York. As far an East Side and West Side I am a 

little mixed up. 

THE COURT: But vou were on the street bv the 

entrance of the buildino? 

THE WITNESS: Right. 

THE COURT: And his car — 

THE WITNESS: Was across the street. | 

A The subject did exit the buildina and qo over to 
his vehicle -- or a vehicle later described through radio 
communication as his vehicle. The subject did nave a black 
female with him at the time. He walked around his vehicle, 
at which time ho went back to the trunk area and opened the 


25 


trunk to his vehicle. 
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2 

THE COURT: Where were you when vou made these 


3 

observations, sitting in your car? 


4 j 

THE WITNESS: Sitting in my car, vour Honor. 


5 !j 

1 

THE COURT: All right. 

' « 

A At this tine it was determined bv the case officer. 

1 

7 | 

William Frawley, that at this time we will execute the search. 


8 

! 

warrant v/hich we had obtained earlier that even i ng. At this 


9 

a i 

time I was on the driver's side of r.y vehicle, so I exited 


10 

to walk up to the defendant and at the time I walked up to 


11 

j 1 

the defendant he had himself inside the trunk. 

12 ! 

THE COURT: What do vou mean by had himself inside 


13 

the trunk? 


14 

THE WITNESS: Inside the trunk. He had two feet 


15 

on the floor of the trunk. 


16 

THE COURT: He was standing in the trunk? 

1 

17 

THE WITNESS: The trunk lid was onen. He was 

I 


18 

inside and he was bending over, like to remove a tire. 


19 

0 And what hanpened at that point? 

i 

[ 20 

A At that point I took my Now York State Poli.ce 

j 

21 

identification out of my pocket. I walked up to the 


22 

subject and T told him that I was the police, at which time 


23 

he turned around to see who I was and at this time T seen 

1 

24 

on his right side a small bulge. I just grabbed him bv 

1 

25 

the waist, at which time I felt what appeared to me to be a 
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2 

gun. 

3 i 

Q What did you do at that point? 

4 |; 

A At that time I notified Mr. Frawlev, who was, I 

5 j 

& 

believe, on my right-hand side that the subject, I believe. 

6 1 

had a aun and for him to keep him under cover, at which time j 


I just reached around inside and took the nun awav and helped 


him our of his vehicle. 

9 

Q I now show vou Government's Exhibit 2 in evidence 

10 

and ask if you can identify it. 

! 

11 ! 

A Yes. 

12 

0 What is it, olease? 

13 

A It is the nun that was taken off the defendant. 

14 

I 

n What if anything did vou do after vou removed the 

15 

gun from the defendant's person? 

16 

A Well, like I said I helped the subject out of the 

17 

vehicle. I helped him out of the vehicle, advised 

18 

1 

Mr. Frawlev that it was the gun that I had taken from the 

n 

19 

subject, at which time the subject was handcuffed and advised] 

20 

as to our -- 

21 

THE COURT: What did vou do with the gun? 

22 

THE WITNESS: I nut it inside my own wants nocket 

23 

Not my pants pocket, my waistband, at which time the subject 

24 

was handcuffed and advised as to the reason we were un there 

25 

and that we had a search warrant lor his apartment and would 


25 








i 
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1 ] 

2 

he accompanv us back to his anartment. 


3 

I 

0 What if anything happened at that noint? 


4 i 

A At that point as we were walking into his apartment 

1 


5 

he was advised of his constitutional rights bv Policeman 


6 

Frawlev. 


7 ji 

Q What if anything did he sav to you in the apartment'" 

> 

* 

A I can’t recall any — I recall a bunch of comments 


9 

|l 

back and forth, but per se I remember nothinn. 


10 

.MR. EPSTEIN: No further questions. 


11 | 

C RO SS-EXAMINATION 


12 

BY NR. HAEETZ: 


13 

n Officer, did vou take anv notes on the events 


14 

of this day? 


15 

A Did I take any notes? 


16 

0 Yes. 


17 

A No, sir. 


18 

o Did you ever make anv memoranda re latino to these 


19 

events? 


20 

A No, sir. 


21 

1 1 

0 Any reports to the State agency for whom vou worked 


22 

A No, sir. I am not required to report to the State. 


23 

I report to the New York Drug Enforcement Task Force. 

1 

24 

0 You are aware that a search warrant was applied 


25 

for for the defendant's apartment earlier that day, correct? 

1 

| 
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A Correct. 

Q Were you present with Officer Frawley when he 

applied for the search v/arrnat? 

A I was with hin at the time, correct. 

0 You read the affidavit that ho submitted? 

A No, I did not. 

Q Do vou know the affidavit made reference to an 
informant? 

A I had no knowledge of the affidavit whatsoever. 

I was just there to assist. In the aqencv of the New York 
Drug Enforcement Task Force it is a oolicv that two officers 
go out of the office at the exact same time and nv onlv 
function at that time was just to assist Mr. Frawlev, but 
not in the paperwork. 

0 Do you know what the warrant gave authority to 
search for? 


18 A 


19 

20 
21 
22 

23 

24 

25 






O 


itself. 


know. 


His premises. 

Did it include authority to search him? 

MP. EPSTEIN: Your Honor, the document speaks for 

THE COURT: If he knows. You can sav vou don’t 


THE WITNESS: 


I don’t know. 


This is because he isn't familiar with 


THE COURT: 
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2 


the warrant or the supporting affidavit. 


3 


Q 

You sav on October 7 you arrived in the vicinitv 


4 


of the defendant's apartment at approximately 6:00 o'clock? 


5 


A 

I didn't sav that. I said somewhere after 6:00 

* ) 


i 6 


o ' clock. 



7 


n 

Can vou give us your best approximation? 


8 

l ! 

•1 

;! 

A 

I have no idea. 


9 

Q 

How many officers and agents were with vou when vou 


10 

I 





arrived? 



11 


A 

I would safely say maybe around the area of six 


12 

1 

officers. 



13 


n 

Hix includina vourself? 


14 

( 

A 

They were not with me. Thev were in various 


15 

cars. 



16 


0 

I am sorry, six in addition to yourself? 


17 


A 

That I reallv don't know. I didn't take count 


18 


when I left the office. 

| 

19 



THE COURT: What were the linhting conditions at 


20 


the tine? 



21 



THE WITNESS: It was dark at the time, vour Honor. 


22 

i 


THE COURT: Was there street liahtincr? 


1 23 



THE WITNESS: Yes, there was street lighting on 

1 

| 

24 


the block 

in question. 

| 

25 


o 

Where did you position vourself when vou arrived 



7 7 


7 






! 


tj 

1 

1 

68a 


1 

rgpd Pazin - Cross 65 

• 


o 

there? * 


3 i 

A I positioned myself just — let's sav his buildinq 


4 

was in front of me and I was on the exact same side as his 


5 

buildinq. As I say I don't know the east and west side of 


6 I 

your city. 


l H 

THE COURT: But vou were on the same side as the 


8 i 

entrance of the buildinq. How far from it? 


9 

THE WITNESS: I would sav my car was parked two 


10 

t; 

cars down from the entrance to his buildino, three at the 


11 

most. 

1 1 


12 

1 

0 Did vou stav in vour car? 


13 

1 

j A Yes, I did. 


14 

o Was there anvone else in vour car? 


15 A Yes, there was. 

i 


16 

o How lonq did vou sit in vour car before vou saw 


17 

l 

the defendant exit from the buildino? 

1 

18 i 

A I have no idea. 


19 

Q Can you qive me an estimate? 


20 

THE COURT: He is talkino about can vou remember 


21 

1 whether it was an hour or two hours. 


22 

THE WITNESS: It was probablv at- least an hour 


23 

that we were sitting there waiting for him. 


24 

1 

0 Was anv attemnt made to execute the execution of 


25 

the search warrant at this time? 

1 
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0 

at that 
is that 
A 


THE COURT: lie doesn't know whether there was any , 

Did voo make any attempt at all? 

Till, t;ITNESS : I made no attemnt whatsoever. 

THE COURT: Did you observe anyone else doing it? 

THE WITNESS: No, I did not. 

In fact, the decision had been made not to execute 
time, but to wait until he exited from the building, 

I 

correct? 

I don't know. I am not the case officer that was ; 


involved. 


THE COURT: ''ou don't know v.’hat the decision was? 

THE WITNESS: No, I do not. 

0 Officer, what were you told you were doina there? 

A I was told to surveil the building and wait f or 
the defendant if the defendant exited the buildina. We 
didn't know if the defendant w.s in the buildino or not at 
the time. 

n What were you told to do if you saw the defendant 
exit the building? 

A What I was told was just take orders, which I do, 
from my superiors. I do not give orders, I take them. 

THE COURT: Did vou know the defendant? 

THE WITNESS: I have seen the defendant in pictures 
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2 1 

and I have seen him in previous surveillances. 


1 

o 

O Were vou aware that the defendant had been seen 


4 |i 

carrying a gun several days prior to October 7? 


5 

A No, I was not. 


6 

Q Had you ever heard prior to October 7 that the 


7 

defendant possessed a gun? 

\ 


8 

A Yes. 


9 

Q Was there anv discussion prior to arrivina in the 


10 i 

vicinity of the defendant's apartment about what would be 


11 ! 

done when the defendant was seen exiting the building? 


12 

A Mo. !Jo pre-plans were made at all. Thev are 


'3 unbeknown to t,o if thev were made. 

■ 


14 

THE COURT: At least you had no knowledge. 


15 

THE WITNESS: I had no knowledge. 


16 

Q Was there any discussion about searching the 

i 

defendant if he exited the building? 


17 


18 

A As far as I am concerned, no. To nv knowledge. 


19 

no. 


20 

O What hapnened as the defendant exited the building? 


21 

A As I stated, the defendant exited the buildinq and 


22 

went to a vehicle, which was later described ns his vehicle, 


23 

walked around it and then opened the trunk. 


24 

1 

25 

THE COURT: As I understand it vou were sitting in 


vour car? 

1 


" / ( ■! 1 ■ \ 

V V ,y ’ . ' 

1 ' 







z 
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2 

THE WITNESS: I was sitting in mv car and mv car 


1 3 l 

was rinht on the left-hand side, mavbe the distance f rom. 


4 

here to the wall, away. 


5 j 

Q Did his wife come out with him at that time? 


> 6 i 

A There was a airl with him at that time. 


} 7 1 

0 What hapoened after you saw the defendant do this? 


8 

1 

You just described the sequence of events startina with the 


9 

defendant exiting from the buildina and going over to his 


10 

car. 


11 

A Eight. 


12 

o And then around to the trunk. What did vou do 

13 

after that? 


14 

A I stayed right there until I was told what to do. 


15 

i 

As I say I am not a superior officer so I don't make the 


16 

decisions. 


17 

0 We understand that vou wore not a suoerior o* r icer. 

1 

i 

18 

What were you told to do at that time? 


19 

A T was told not to do anything. There were no 

! 

20 

communications as to what to do or what not to do niven at 

1 


21 

that time. 


22 

Q Officer, there finally came a time, as r understand 

I 


23 

it, where vou were told to leave vour vehicle. 


24 

A Right. At that time when the subject was inside 


25 

l the trunk -- 

1 
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Q Dy the subject, of course you mean Mr. Dell. 

A Mr. Bell, the defendant, at that time was inside 

the trunk and at that time it was determined by the superior 
officer that the subject should be approached and to tell 
him that we had a search warrant for his apartment and to see 
if he would accompany us back into his apartment, 
o Let's take that a little slower. 

There came a communication to you over the radio? 


i 


A Correct. 

i 

Q Again, who did the communication come from? 

! 

A It came from Officer Frawley. 

o What did he tell you over the radio? 

A He didn’t tell me per so to do anvthina. It was 


just as a qroup movement, that the subject should be 
approached now and advised that we do have a search warrant j 
to search his premises and for him to accompnnv us back into \ 
his room or anartment. 

I 

0 were you told to search for a gun? 

A I was not. I most certainly was not. 

0 Was there anything stated on the radio about be 

careful, he may have a gun? 

A Nothing at all. 

o What did you do at that time? 

A At that time I exited mv vehicle ‘’rom the driver'3 


r 
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2 

side on which I was sitting and I walked up to the subject. 

3 

the defendant. 

4 

THE COURT: Was there anvbodv else in the car with 

5 ! 

vou? 

6 j! 

THE WITNESS: Yes, there was. There was a 

7 [ 

sergeant in the car with myself. 

8 | 

THE COURT: Do vou remember his name? 

9 

THE WITNESS: Sergeant John Forkin, F-o-r-k-i-n. 

10 

THE COU&T: Did he get out of the car? 

11 : 

THE WITNESS: Yes, he did. He not out the 

»! 

passenger side. 

13 

THE COURT• And you were— 

14 

THE WITNESS: I was on the passenger side. 

15 

THE COURT: And vou went right across the street? j 

1 

16 

1 

THE WITNESS: Right, sir. 

17 

1 

Q Was the sergeant right alongside vou? 

18 

A I don’t remember the sergeant's position at that 

19 

time because my main interest was to go up to the subject 

20 

and identifv mvself as I knew I was the first officer that 

21 

would arrive on the scene. 

22 

0 what did you observe as you approached the 

i 

23 

defendant? 

24 

A He was bending over inside his trunk.. He was 

25 

physically inside his trunk, with his two feet on the trunk 









8 

9 





10 







18 

19 

20 


0 Did you say something to him as vou approached him? 

A As I got close enough so that he could hear me I 

told him that it was the police and I advised him that it 
was the police, at which time he turned around and looked to 
see who I was and I had mv badge out. 

0 Did you have your gun out? 

A No, I did not. 

Q Weren't you afraid, Officer, that he might be 
armed? 

A I had other fellow officers there. 

O So you weren't in fear at that time for vour own 
safetv, were you? 

A Mot really. 

MR. EPSTEIN: Obiection. 


2 j A You must realize that I am a New York State Trooner 

! 

22 and it is not because of this, but we don't work in pairs 

23 in the State, we work singlv and I have never -- 

I 

24 ') This time you had a large number of peoole with 

25 you? 


v 
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A I would say probably more than six or six, there¬ 
abouts, right. 


n 


And, you were aware that at least some o' them were 


following behind you, were vou not, as vou anoroached? 

A I would hope so, yes. 

O In fact they had all been given the radio signal 
at the same time? 

A That I don't know. I don't have the slightest 
idea. I assume due to the fact that I received it over the 

air they also did receive it. 

Q What did you sav to the defendant as you anproached 


13 ; 


14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 lj 

25 


him? 

A I told him that it was the police. 

Q Did you say anything else? 

A Mo, I did not. ^ 

o What happened at that time? 

A He turned around to his right side and move:, his 
body to see who it really was, at which time I did see — 

I 

ho had a three-nuarter coat on and when he did turn around 
you could see the handle o' the nun protrude f ron his coat — 
bulge from his coat, not protrude, put an indentation, wmch j 
would indicate to myself that there was somethim in there 

that I should look after. 

O Where were his hands at this time? 
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2 A They were still down. 

3 0 What did you do when you observed the bulqe as you 

4 say? 

5 ji A I just grabbed him rioht bv the waist. I told him 

6 not to move and I just qrabbed him bv the waist, at which 

I 

time I noticed Mr. Frawley on the right-hand side and I told 

him "I think he has a gun" so I told him to move, I reached 

9 around and I grabbed the handle o* the gun and I took it 

10 from his right side. 

11 0 How far was Officer Frawlev from vou at that time? 


12 A Hot far. Mavbe — 

13 o Approximate lv. 

14 A Oh, I'd sav mavbe a couple of arms distance, maybe 

I 

15 an arm's distance away. 

16 o Aoproximately three feet? 

1" A It could be. 

IS Q On what side of vou was Officer Frawley? 

19 A He was on mv right side. 

20 o The defendant, as he turned toward vou, which side 

21 was visible to you, his riaht or his left? 

22 A His riaht side would be visible. 

23 O So from where vou stood it arneared that his right 

21 side was visible to Officer Frawlev also? 

25 | A I couldn't testifv to what Officer n rawlev saw, I 



I 


« 






11 
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2 

don't know. 



3 : 

THE COURT: All you can sav was it was the same 



4 

side, right? 



5 i 

6 

TEE WITNESS: Right, it was the exact sane side. 

I 



I don't know if he saw what I sav; or not. 



7 

1 

0 Officer, could vou come down and show us the 



8 

approximate positions o r where the defendant '.•'as, whore vou 



9 .i 

wore and where Officer Frawley was when you observed the 


10 

bulge. Could you step off the witness stand and oive us 

1 


11 i 

1 

a physical demonstration. 


12 

A Who do you want first, do vou want vour defendant? 



13 ! 

o Usincr this as approximately the trunk o f the car 



14 

could you show us. 



15 s 

A This is the trunk of the car. This was the floor 



16 ; 

of the car. The defendant was standing or. top c r this 



17 

bending over. All right? 



18 5 

0 Could vou give us vour approximate distance f rom 



19 | 

him, then? 



20 

A I would sav probably just about like this. I.et's 



21 

say this was the trunk, all right, the edge of the trunk 


< 

22 

with the bumper of the vehicle. I was standing just about 



23 

! 

like this. 



24 

0 Could you tell us where Officer Frawlcv was at this 



2 T> 

II 

time? 
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A Officer Frawley at that time I don't know where he 
was. At that particular moment I didn't realize where 
Mr. Frawley was. He could have been over across the street, j 
o You stated there was a point at which Officer Frawliy 

was about three feet away. 

A Rioht. 

I 

0 What point in tine was that? 

A After I had advised the de f endant it was the police I 
the defendant then turned and looked this way (indicating 
and I then looked, saw the bulge and I went and arabbed him I 
around the side and I looked over and Frawley was there. 

7HF. CO'JRT: Before you removed the cun? 

THE WITNESS: Before I removed the gun, right, 

I 

your Honor. 

q so Frawley was then approximated three feet awav 
from you on your rinht side facina towards the defendant 
in the trunk? 

A Right. I was say maybe not quite three foot. 

Maybe it might have been a little further than three foot. 

0 From where Officer Frawley stood, was there any¬ 
thing obstructing his view of the bulco in the defendant's 


pocket? 


A 7 haven't anv idea, 
o Try and give us -- 
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13 

14 
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17 

18 
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A i can't speak for Officer Frawlev. 

THE COURT: I don't think he can answer that 


question. 

MR. HAFETZ: I an not asking what Officer Frawlev 

saw, I an asking whether there was any ohvsical obstruction. 

THE COURT: I don't think he can answer that 

question and I am going to sustain the obiectior.. 

o But you are certain you saw a bulge, ri^ht. 
Officer? 


A 

Q 

reached 

A 

knowing 


Q 

sergean 

A 


I an positive I saw the bulne. 

Did Officer Frawley have his gun out as you 
for the defendant's buloe? 

That I don't know. Through the excitement, 
the subject had a gun I just — 

THE COURT: Don't guess, you don't know? 

THE WITNESS: I don't know. 

At the point vou reached for the bulge had the 
t arrived yet at the trunk? 

I don't know. I didn't see the sergeant there 


at the time, no. 

O When for the first tine did vou see the sergeant 
at the trunk, in the vicinity of the trunk? 

A when I removed the gun I noticed the serneant also 


25 


there and then after I removed the aun we took the defendant 




i 
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9 ' 

“ 

out of 

the trunk. 


3 

Q 

When you observed the sergeant did he have the gun 

4 

in his 

hand? 


5 ! 


Did he have his gun in his hand? 


6 

o 

Yes . 


7 

A 

Wot that I recall. 


8 l! 

O 

Are ''ou sure it wasn't the sergeant 

that placed 

9 

the def 

endant under arrest? 


10 

A 

I am positive it wasn't. 


11 

Q 

Was the sergeant from your souad? 


j 1 

12 

A 

Was the sergeant from our squad? 


13 

n 

Yes . 


14 

A 

Yes, he was. 


15 

0 

What is his name? 


16 j! 

A 

Sergeant John Forkin, F-o-r-k-i-n. 


17 

n 

Did Sergeant ^orkin oreoare anv memorandum or 

18 

report 

on this incident? 


19 

A 

I have no knowledge of it. 


20 

0 

Did anyone from your agency to your 

knowledge 

21 

prepare a memorandum? 


22 


THE COURT: What do you mean by his 

agency, the 

II 

23 i 

joint 

task force? 


24 ;i 


MR. HAFETZ: State police. 


25 

A 

As I indicated before, I am on loan 

to the Fedora 



/ 

J 
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2 jj 

Government working in the Citv and I have no -- ny nqencv 


3 

has nothing to do — I don't report my crimes or nv arrests 

i 


4 

to mv agency. 


5 

Q Is your answer that your agency did not pronare 


' 6 

any report or memorandum to the defendant of vour knowledge? 


. 7 1 

THE COURT: You are talkincr abo't the State police? 

8 |l 

MR. HAFETZ: Yes. 


i 

! 9 

A There was no reason for them to, no. 


10 

0 Officer, what was the purpose of approaching the 


11 

defendant on the street? 


i 12 1 

A The purpose of approaching him? 


13 

j 1 

14 

1 

0 Yes. 


A To advise him that there was a search warrant for 


; 15 j 

his premises. 


16 

o You already had the warrant, correct? 


17 

THE COURT: I didn’t gather that vou had the 

i 


18 

warrant. 


19 

THE WITNESS: I didn't have the warrant on me. 


20 

O You knew O r ficer Frawlev had, did you not? 


21 

A I assume he had, yes. 


22 

o You know of course that a warrant gives vou authority 

23 

to search a premises, is that correct? 

! 

21 

A Premises, correct. 


2 r ) 

n go vou knew vou had authority to search whether the 


’ 

j 
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defendant consented or did not consent, is that correct. 

A Pardon me? 

THE COURT: I don't know, vou are askinn him a 

legal question and he is a State Trooper. I don t ..now 
whether he knows the answer to that and I don't know what 
the State law is either. 

O As I understand your testimony vou waited outside 
the defendant's premises for approximately an hour and a 
half with one of your fellow officers havinn a search warrant 
for the premises? 

”.R. EPSTEIIJ: Objection. That wasn't his 

tes timonv. 

0 llow long did you wait outside the nremises? 

A I have no idea. It was about an hour, I would 
sav, I have no idea, an hour and a half or what. 

THE COURT: You weren't lookino at vour watch? 

THE WITNESS: No, right. 

0 Do vou know who had the search warrant in his 
possession? 

A I assume that the case officer, being William 
Trawley, had it. I'm not sure if he did. 

THE COUR': You had been with Erawlev earl ar and 

you knew he was applying for the warrant and from that you 
might have concluded that he had the warrant in his 


I 



I 


, 
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2 


oossession? 


3 ! 


THE WITNESS: Riqht, your Honor. 


4 i 


0 Officer, just qoing back f or a minute, fron the 


5 


point that you observed the bulge in the defendant's rocket 

1 

6 


vou had a clear and unobstructed view of him,, is that 


7 


correct? 

1 

8 


A Very much so. 


9 


o How were the lighting conditions near where vou 


10 

li 

stood at that point? 


11 


A It was lighted. 


12 


0 Tron where? 


13 


A I don't know. I have no idea where the lights 


14 


cane from. It was a lighted area. It wasn't like I was 


15 


underneath a light by no stretch of the imagination, but it 


16 


was a lighted area. 


17 


THE COURT: Was there anv light in the trunk? 


18 

i 

THE WITNESS: I don't remember that. 


19 


Q It was certainly light enough to observe the bulae 


20 


from a couple of feet awav, is that correct. 


21 


A Yes. 


22 

i! 

0 Where did you say the nun was prior vour 


23 

li 

removing it? 


24 


A Prior to my removing it, on his right side, sir. 


25 

i 

o Where on his right side? 



i 

i 









It 
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A His right hip. 

O In the pocket? 

A No, I believe when I reached around I reached 
around the belt area. 

a What happened after that? 

A I then, as I said, helped the subject -- the 

defendant out of the trunk and he was handcuffed. The 
defendant's gun went inside my belt pocket or belt and then 
we accompanied him upstairs. 

o Was anvthina said about a search warrant at that 

time? 

A night. He was advised that the reason we were 
there was because of the search warrant. 

THE COURT: Who told him that? 

THE WITNESS: Mr. Frawley did. 

A He was advised of his constitutional riohts and 
brouqht un into the buildine. 

o Where was the defendant's wife at the point that 
you placed him under arrest? 

A I don't know, sir. 

the COURT: You don't recall? 

THE WITNESS: I don't recall. 

MR. IIAEETZ: I have no further ouestions. 


MR. EPSTEIN: One or two, 
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REDIRECT EXAMINATION 
BY MR. EPSTEIN: 

Q Mr. Pazin, were you aware on the evening of 

October 7 that Mr. Bell had a criminal record? 

A I was. 

Q Were you aware that he had been convicted o r 
manslaughter? 

A I was. 

MR. EPSTEIN: No further cruestions. 

THE COURT: Anv other auestions? 

MR. IIAFETZ: No. 

T1IE COURT: Thank vou, Mr. Pazin. You are 

excused, sir. 

(Witness excused.) 

MR. EPSTEIN: The Government calls John O'Learv. 
JOHN O'L E A R Y, called as a witness on behalf 

of the Government, beina first dulv sworn, testified 
as follows: 

DIRECT EXAMINATION 
3Y MR. ErSTEIN: 

, Q Mr. O'Leary, how are you employed? 

A I am employed as a special aaent with the United 
States Treasury Department. The Bureau of Alcohol, Tobacco 
and Firearms. 
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How long have you been so employed? 


A Approximately five years. 

Q Mr. O'Learv, I direct vour attention to October 11, 
197-1. Were you on dutv on that dav? 

A Yes, I wa s. 

0. Did there come a time on that day when vou 
received a .33 caliber revolver bearina serial number 013196? 

A Yes. 

From whom did you receive iu? 

A Police Officer Minichiello. 

What if anvthinq else did he qivc vou? 

A Three rounds of .33 caliber ammunition. 

Q I new show you Government's Exhibits 2 and 2A and 

ask if you can identify them. 

A Yes, sir. 

Q What are they, please? 

A Those are the same items that I received from 

Police Officer Minichiello. 

THE COURT: How can you tell that, sir? 

THE WITHESS: By the serial number and I also 

recognize the initials that were scraped on the side there. 

Q Directing your attention to October 15, 1°74, 

were you on duty on that day? 


A Yes, I was. 


1 






T 
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o vJhat if anythina did you do with (Government's 
Exhibit 2 on that day? 

A I test fired it. 

0 VJhat were the results o r vour test? 

A The weapon was fully operable. 

0 *‘r. O'Lcarv, Govcrnnent's Exhibit 2 bears the 

markings "INA made in Brazil" on the main nnrt. of the gun 
and then there are two what can be termed screws on either 
side of the handle with various initials. In the course 
of your duties what did you discover about those initials 

| 

and about those markinan? 

;m. IIAFETZ: I am going to obiect to the r orm o f 

the question as to what he discovered of the initials on 

r a ! 

the gun and I am going to object to the lack of any founda¬ 
tion for him, if he is offering him as an expert witness as 
to the initials. 

THE COURT: Yes, I think I will so alons with that 

You say, Aoer.t O'Leary, that you are in tae 
Treasury Department of the Bureau of Firearms, Tobacco and j 
all these other thinns? 

THE WITNESS: Yes. 

THE COURT: What do you do there? What is vour 

particular job? 

THE WITNESS: I am a special agent and T enforce J 
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2 

the laws 

under our Bureau's jurisdiction which are alcohol. 

3 

tobacco 

and firearms. 


4 


Till: COURT: 

Firearms. What is your particular 

5 ‘ 

role with resoect to f 

irearms? 

6 


Tlir. WITNESS: 

Well, arrest individuals who violate 

7 

the — 



P 


THE COURT: 

That is the special agent. Have you 

9 1 ! 

studied 

guns? 

| 

10 


TIIE WITNESS: 

No. 

11 i; 


THE COURT: 

All right. 

| 

v> 

l “ 


MR. IIAFETZ: 

I am going to object to anv auestions i 

13 

asked of this nan about the identity of tha c gun. 

14 


TIIE COURT: 

You say, though, vou see on the side 


» !| 

it says 

something about 

"Made in Brazil"? 

16 


THE WITNESS: 

Yes, sir. 

17 


MR. EPSTEIN: 

I have no further auestions. j 

lfl ii 


THE COURT: 

Let me sec the gun. 

19 


MR. EPSTEIN: 

I will Doint out that it savs 

20 

"**.adc in Brazil" on one 

side and the screws also say "Brazil j 

21 ; 

on them 

• 


22 j! 


THE COURT: 

Have you ever seen a gun like this 

23 li 

before? 



2-1 


TIIE WITNESS: 

Yes. 

|l 

23 


THE COURT: Do you know what the guns are called? 


r 



I 


r 
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o 

i 

THE WITNESS: Yes. 


1 3 

THE COURT: What is it? 


4 

THE WITNESS: It is a .38 caliber. 


5 

1 

THE COURT: I know it is a .38 caliber. Do vou 


l 6 

know anything about the manufacturer? 


7 

THE WITNESS: What the initials stand for? 


8 

THE COURT: Yes. 


9 

i 

MR. HAEETZ : Your Honor, I am going to object to 

1 

10 j 

that unless the man is qualified as an expert. 


11 

THE COURT: He said he has seen those auns before 


12 

and he said he has seen these initials before. 


13 

MR. HAFFTZ: "av I inquire on voir dire before 


14 

1 

he is permitted to give any testimony as to that? 


15 

THE COURT: INA, what does that mean, do vou know? 


16 

THE WITNESS: Industrial National Arms. 


17 

THE COURT: Industrial National Arms, and vou have 


18 

1 seen other quns with that initial on it? 

i 

. 

19 

THE WITNESS: Yes. 


20 

THE COURT: All right. 

i 

i 

21 

MR. EPSTEIN: I have no further ouestions. 

i 

22 

CROSS-EXAMINATION 


• 23 

BY MR. HAFETZ: 


24 

0 Officer, in regard to the screw on the side of the 


25 

nun that contains the words "Brazil," "i::A" and "Brazil," do 

i 
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10 A MO. 

11 0 You don't know where it was put on, do you? 

12 A Mo. 

13 0 Is that correct? 

14 A Correct. 

15 j o How long have you been with Alcohol, Tobacco and 

16 Firearms? 


17 A Approximately five vears. 


18 


MR. 

1IAFETZ: 

I have no further 

Question 

s and I am 

» :! 

qoing to 

object to any 

testimony elicited 

as to — 


20 


THE 

COURT: 

All right, the objection is 

overruled. 

2 , 


MR. 

HAFETZ: 

The testimony of 

the markings 

22 

"Brazil" 

and " 

IMA" on 

the around that Liu 

witness 

does not 

23 i 

have proper qualification. 



24 


THE 

COURT: 

You have seen that 

tvne of 

oun before? 

25 


THE 

WITMESS: 

Yes. 




I 
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9 

MR. EPSTEIN: I have no further nuestions. 

3 || 

THE COURT: All right. 

4 

MR. IIAFETZ: Your Honor, may I innuire? 

5 ji 

THE COURT: You want to ask hin more? 

6 

MR. HAFETZ: Yes. 

7 

THE COURT: Sure, that's fine. 

8 

FURTHER CROSS-EXAMINATION 

' 

BY MR. HAFETZ: 

io ; 

o when you say you have seen that kind of a nun 

n i 

before. Officer, where did you see it? 

I 

12 

A I have seen them in our evidence vault. I have 

13 

seen them in other instances where they have been taken from 

14 

individuals. 

15 

q All that vou are saying, I take it, is that you 

16 

have previously seen guns that have a narking on it IMA, 

1 

17 

is that correct? 

18 

MR. EPSTEIN: Objection, vour Honor. 

19 

A Yes, sir. 

20 

THE COURT: Is that right? You have seen other , 

21 

guns with "IMA"? 

22 

THE WITNESS: Yes, your Honor. 

23 

THE COURT: And other guns made in Brai.il? 

24 

THE WITNESS: Yes. 


25 


THE COURT: 


Have you over seon 


IMA" and "Made in 
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SO 

2 


Brazil" on the same gun before? 


3 



THE WITNESS: 

The same model of gun? 


4 



THE COURT: 

The same weapon like this 

one. 

5 



THE WITNESS: 

Yes. 


6 



THE COURT: 

You have seen that before 


7 



THE WITNESS: 

Yes. 


8 


r> 

Officer, do 

vou know of vour own knowledge where 

1 

9 


this gun 

was manufactured? 

i 

i 

10 



MR. EPSTEIN: 

Objection, vour Honor. 


11 



THE COURT: 

I will let him answer if 

he does 

12 


know. 




13 



Do you know? 

1 

! 

14 



THE WITNESS: 

I inouired from our — 


15 


O 

No, from vour own knowledge. 


16 

li 


THE COURT: 

Maybe he has. You have 

opened it up 

17 


now. 





18 You can answer the ouestion. 

19 a I inquired from our Washington, D.C. office and 

20 I received documentation from the Bureau headouarters that 

21 the subject weapon was manufactured — 

22 o Did you receive any documentation fro.i Brazil? 

23 THE COURT: You asked him his knowledge and he 

i 

24 is giving you his knowledge. 

25 Tn other words, you got something from Washington 










/ 
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2 

1 

indicating to you what? 


i 

THE WITNESS: That this gun was manu r acturcd in 


4 

Brazil. 


' 5 

3 1 

THE COURT: But you didn't got anvthino from 


6 

Brnzi1? 


7 

THE WITNESS: No. 


i 

8 

O Did vou see any documents from Brazil indicating 


9 

that this gun was manufactured in Brazil? 


' 

10 

A I personallv did not, no. 


11 

MR. IIAFETZ: I object to any testimony from this 


12 

agent. 

1 

13 

the COURT: But vou ooened the door. v 0 u as’-ed 


' 14 

him his knowledge and he gave it to vou. 


15 

Okay, any other questions? 


lfi 

MR. HAFETZ: No other questions. 


17 

MR. EPSTEIN: I have one further question. 


18 

REDIRECT EXAMINATION 


19 

BY MR. EPSTEIN: 


20 

<n Mr. O'Leary, were you also informed that the 


21 

corporation INA is no longer in existence and it’s records 


22 

destroyed? 

ij 


23 

A That is correct. 


21 

MR. EPSTEIN: No further questions. 


25 

THE COURT: I take it there are no further questic 

II 

>ns. 

| 



' 


(0 
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2 Thanh you, Mr. O'Leary, you are excused. 

: ■ 

3 |i (Witness excused.) 

4 mr. EPSTEIN: Your Honor, my onlv witness is 

5 I Mr. Kinghan who is available with a telephone call. 

6 THE COURT: Why don't you get him down. 

7 Do vou want to take a short recess fo him to come 


downstairs? 


9 


MR. EPSTEIN: 

Yes. 


10 


(Recess.) 



11 

m 

x • 

BARRY K I 

N 0 H A M, 

called as a witness 

12 


on behalf of the 

Government, 

being first dulv sworn 


13 ter,ti fed as follows: 


14 

DIRECT 

EXAMINATION 


15 ' 

BY MR. 

EPSTEIN: 


16 5 

0 

How are vou employed? 

l 

i 

17 !| 

A 

I am an Assistant United States Attornev in the 

is 

Southern District of New York in the office o. 

Paul >7 . Curran) 

19 

the United States Attorney for this district. 


20 

D 

How’ lonn have vou been so employed? 


21 

A 

Approximately a vcar. 


22 

1 

O 

Mr. Kingham, I direct vour attention 

1 

to October 3, 

23 

1?74 . 

Were you or, dutv at that time? 


2-1 i; 


I was. 


» | 

o 

Where were vou on duty? 
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3 

4 

5 


i 


10 

11 

12 

13 

14 

15 

16 
IT 
18 


lft 


2ft 

21 

22 


A I was in nv office. At that time I believe it 
was noon 43ft here in the courthouse. 

n nid there come a time when vou conducted an 
interview of one Marce Bell? 


A Yes. I believe it was about 12:3ft or 12:45 in 


the afternoon. 


23 


o Do you see Mr. Bell in the court todev? 

A I do. He is seated behind you, the n ;nt lemon in 

the plaid sport jacket. 

MB. EPSTEIM: Your Honor, nav the record indicate 

that identification of the defendant? 

THE COURT: All riaht. 


24 


25 


q At the outset of the interview whet did vou sav 
to Mr. Boll and what did he sav to vou? 

A As I recall Mr. Boll was brouaht to nv o rr icc bv 
Police Officer Prawley, who I believe was part o r the .ow 
York. Joint Task Force, Drug Enforcement Task Force, and 
Officer Prawley brouaht Mr. Bell to my office at about 12:45 
Mr. Boll sat at a desk in front of me with "olice ' rr icer 
Erawlov seated 3 ?ct to him. I then told Mr. bell that mv 
name was T. Barry Kinghan; that I was an Assistant ted 
States Attorney and that meant that T was a lawver; that I 
was not his lawyer, that I was a Federal prosecutor; that I 
worked for the Government and I was like a DA or District 


it 
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2 Attorney anti I asked him if ho understood. Mr. Hell said 

3 yos, ho did understand that. 

4 ij I then told him that he had been arrested bv 

5 Police Officer Frawlev for a violation of Federal nun control 
fi laws md I believe I cited to him the section which was 

7 Section 921 or 922 of Title IS and told him it related to 

8 the receipt of a firearm, in interstate commerce. 

n I then asked him if he•understood what he had been 


arrested for and he said yes, he did. 

I then informed Mr. Bell that he was to be 
taken shortlv before the United States Magistrate in the 
Courthouse, at which time the Magistrate would set bail in 
his case and on that charae and I asked him i r he understood 
that and he said he did. 

At that point I proceeded to read to Mr. Fell r rom 
a form which I used for the interview of persons who are to 
bo arraigned and I read to him verbatim certain questions on 
that form and elicited from him certain answers which I 
recorded verbatim on the form which I used. 

o Mr. Kinghan, I now show you what ''as Dreviouslv 
teen marked as Government's Exhibit 4 lor identification and 
r ask vou if you can identify it. 

A This is the form that I used in interviewing 
Mr. Bell on October ", 1974 at about 12:45 in the afternoon. 




o 


/ 


6 
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’'err'd Kinoham - Direct 

n Mr. Kingham, is it your practice to pnn’.nv such 
forms whenever a defendant is interviewed prior to 
arrainnmont? 

A y s, it is. I have done it ovorv tine in the past 
year that I have interviewed a defendant before arraionmont. 

I have always used that form and I have used it on that 
date. 

MR. EPSTEIN: Your Honor, I offer it. 

THE COURT: Have you seen this, Mr. Hafctz? 

! 

MR. HAFETZ: I am eoim to object to offering 

i 

rhe ••’hole r rrn. T r Mr. Protein has some ’-elevant nart of 

I 

it that he wants to show me that lie is offer’.re into evidence 
norhaps he can do that, your Honor, hut I am eoine to object 

I 

to the whole form coming into evidence. 

THE COURT: Well, this is one those things 

| 

where there is no jury and I thin’-: I have seen these r orms 
Lc r oro. Let mo just look at this. 

I take it, Mr. Kingham, the defendant didn't sinn 

this form, did he? 

THE WITNESS: Mo, your Honor. All the handwriting 

on that form, with the exception of Police officer p rawlev's 
signature as a witness on the back, is my own. 

ifc I 

THE COURT: I thin!: for the present time t won t 

receive it, but I would receive the first oane, which has to 
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do with the rights, I think. I will receive the first oage 

and if you want to reserve on it, later on -- I don't know 

what other nuestions vou are qoing to ask, maybe T will 

. 

reconsider it at that time, but that is all I will receive 
at this time. 

o Mr. Kingham, after you read to Mr. Bell the state¬ 
ments contained on Pane 1 of Government 1 s Exhibit 4 and 
he resnonied as vou have recorded his responses on Page 1, 
did there come a time when vou asked him about the events 
leading un to his arrest? 

A Yes. 

Q Did he respond to your questions? 

A He did. Initially I asked Mr. Bell questions 
concerning certain pedigree information and he gave me the 
answers to that. I then told him I wanted to ask him about 
the circumstances surrounding his arrest and I asked him, 
as I recall, whether or not he had a nun in his possession 
at the time he was arrested. He told me that he did have 
a gun at the time he was arrested; that the nun was on his 
oerson and that it was loaded. He told me that he had 
gotten the nun -- as I recall I askeu him where 1 c not rt 
and initially he told me "I got it out of the trunk of mv 
car before I was arrested." Then I said "T mean, where 
did it come from?" 
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2 ! i As I recall he told me that he had nurchnsed it 


3 : 

in Virginia. 

1 

4 

O 

Do you recall 

anvthing else? 

5 

A 

I do not, Mr. 

Enstein. 

6 


MR. EPSTEIN: 

No further auestions. 

7 


MR. 1IAFETZ: 

I didn't hear the last nart. 

8 


THE COURT: 

He purchased it in Virginia, I think. 

9 


MR. EPSTEIN: 

I have no further auestions. 

10 


MR. IIAFETZ: 

I have no questions, vour Honor. 

11 

1 

THE COURT: 

All rinht, thank 'mu, Mr. Kingham. 

12 


(V’it ness excused.) 


13 MR. EPSTEIN: Your Honor, the Covcrnmcnt rents. 

14 MR. HAFETZ: Your Honor, in regard to the 

j 

15 suppression hearing I would like to nut the defendant on the 

1 R stand with the following understanding. The defendant has 

17 related to me, as indicated in rnv affidavit, an entirely 

IP different set of events in regard to the search on Ocotber 

19 7. I have been advised by the Assistant United States 

20 Attorney, although I believe that he was communicating the 

21 offer in what he nnv have thought was nood faith, that if 

•12 the defendant did get on the stand and related chat set of 

23 events he would be nrosccuted for neriurv. I thin!: in order 

jl 

21 to get the truth at this hearing I think this is reallv a 

25 threat to keep the defendant off the stand so that wo can't 
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get the true facts on the suppression hearing. 

THE COURT: Let me see if I can sort this out. 

| 

Assuming we had a separate suppression motion the defendant 
could have taken the stand and his testimony would Ido purely 
on the motion to suppress I take it, and it would have 
nothing to do with the charae in the indictment. That is 
my -understanding of what would have happened, isn't that 
correct? 

MR. HAFETZ: That’s correct, vour Honor. 

THE COURT: I suppose if a defendant takes the 

stand in a suppression motion under those circumstances 
he doesn't have to take the stand at the trial, hut i r he 
takes the stand at the suppression hearing he is under oath 
and is hound to tell the truth. I don't know anything j 

about threats, but ho is bound to toil the truth, isn't that j 
correct also? 

MR. HAFETZ: Yes, that's correct, your Honor. 

However, he has facino against him I believe testimony of 
agents, contradictory as that might be, which I sav the 
Covc’-nment nav use as a predicate r or a per-jurv prosecution. 

THE COURT: I have never known a motion where a 

defendant took the stand where he was not faced with 
contradictions and that is a problem of credibility which I 
have to judge, but that does not necessarily mean an indictment 
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for perjury, but there is an element of credibility and I 
suppose the finder of facts has to make a decision on the 
credibilitv. 


MR. HArETZ: That is true, except under the 

Covernment' s statements here the defendant r " , ces a serious 
charqe here, vour Honor. The search and seir.ure issue is 
a siqnificant issue in this case. T would 'ike to have the 
defendant's explanation of events on the stand. ' have 


never 


been told before that a defendant, if he not on the 


stand and told the events as he understood them, if thev 
were contradicted bv the anents that he -would he prosecuted 
r or perjurv. I have been told that in this case. 

THE COURT: I will put it another wav. I think 

you are sort of jumpina at conclusions there, but to put it 
another way if the finder of the facts should believe the 
defendant then the motion to suppress I take it would be 
qranted and nothinq further would haopen, isn't that true? 

MR. HArETZ : That is correct, vour Honor. 

THE COURT: N’or would there bo anv orosecution 

for nor jurv, I suppose, but on the other hand i f on the 
uuostion of credibility the finder o* j-aot finds tint rh-. 
motion to suppress ouqht to be denied on the around that 
there was probable cause or for some other reason, then the 
charqe at the trial is open, isn't that what happened? 
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mr. HAFETZ: I didn't hear the last mart. 

TiiC COURT: Then the finder o c facts has not to 

decide on the basis of the indictment whether the charges 
have been proved bevond a reasonable doubt, isn l. that 
right? 



. 


MR. HAFETZ: Yes. 

THE COURT: I think what I would like to do on 

this, I don't see any great problem, but I think I will take ( 
a lunch break now and ask vou to come back at a nuarter to 
2 ;ng p.nd vou talk to vour client and see what he wants to 

I 

do. 

! 

■ *r>. nPSTETY: Your Honor, i r T could just 

clarify the record, Mr. Hafetz didn’t misrepresent anythinq. [ 
I did toll him like he said, and indeed anyone who takes an | 
oath and ascends the witness stand is vulnerable to perjury i 
and T simplv pointed out to him that in my view of the 
evidence, plus of course on our understanding of what 
Mr. Bell had told Mr. Kinnham — 

THE COURT: That is a General way to nut it. 

MR. HAFETZ: I think it is a little different 

twist, your Honor, because we are tanvii.-j about a Fourth 

Amendment right whore any defendant 

THE COURT: He is entitled to it, I am not worried 

about that, and that would have happened if the notion to 


i 
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suppress was separate from the trial; he 

is entitled to take 


3 

the stand and what he says can’t be used 

in connection with 


4 

the trial in chief, as I understand it. 



5 

MR. IIAFET": Yes, I understand 

that, vour Honor, 


i 6 

but I would like to ask that under the circumstances in 


l; 

7 

this case there be a use immunity granted 

to the defendant 


8 

for his testimony runnina only to the suppression hearing. 

1 


9 

THE COURT: I can’t do that. 

I can 1 1 do that, 

,0 j 

but I will do this. T will recess now until ouartcr to 

11 

2:00 and you think about it and talk to 

vour client and 

12 !! 

decide v.’hnt you want to do. 



13 

(Luncheon recess.) 
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AFTERNOON SESSION 


3 

2:45 n.m. 


4 

NR. EPSTEIN: Your Honor, if I could clarify 


5 

one thin': before we beain. I think that 1 said to 


6 

Nr. Hafetz during the conversation he alluded to earlier 


t 

it was nv understanding that his supnrossion motion was 


8 

insufficient simply because it contained a hearsav affidavit j 


9 

from him and it was my understanding that to raise a triable 


10 

issue of fact in a sunpression hearing there had to be an 


11 

affidavit from the defendant and I said it was mv assumption 


12 

either such an affidavit would be submitted at the hearing 


n 

,iv t iMt t !»<• del endanl would fake the uiand and in either 


14 jj 

. 

case it was my belief that the account was poriurious. 

15 

THE COURT: All riaht, Mr. Hafetz? 


16 

NR. HAFETZ: Your Honor, the defense rests on the 


17 

motion to suppress at this time and at the conclusion of 


18 

tbo Oovernment's case the defendant moves as well .or a 

1 

| 

19 

judgment of acquittal. 


20 

THE COURT: I am going to deny your notion for 


21 

acquittal. 


22 

MR. HAFETZ: Your Honor, wo get to diat, 

j 

23 

1 have several thinos to sav. One is I would like oral 

argument and also I have a written memorandum o' law which I 


! 21 


25 

would like to submit to the Court at. this tine. 
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Till: COURT: You can do all of those thinur, hut 

as I understand it you are making a motion at the end of 
the case and I am denying that and I will hear vou on the 
notion to suppress if you want to right now. You nav 
proceed on the motion to suppress. 

Y.R. IIAFETZ: In regard to the suppression motion, 

vour Honor, I think first untfer Coolidne aaainst New Ilampshirje 
the search was illegal here. The officer had ample oppor¬ 
tunity to obtain a search warrant for the defendant's person, 
"’he officers had information that the defendant had a gun on 
him. It is outlined in the affidavit, the same a r fidavit 
which served as a predicate for a search warrant f or his 
apartment. They neglected to oresent to the magistrate 
an application for a search warrant for his person. The 
Fourth Amendment commands that if thev are intendir.o to make 
a search, if they have nrobablc cause from a reliable 
informant, under Coolidge thev must make that application 
for a search warrant. The officers had that in c ormation 
for several days. The officer on the stand testified this 
morning that the informant was a vor” reliable informant. 

As I say, it is the same one that served as '.he predicate 
for the search for the apartment. Since they had opportunity 
of time to secure a warrant and they failed to do so, I sub- j 
mit that under the United States Supreme Court decision in 
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Coolidae that the search here was illegal. 

I believe that the motion could rest on that, 
the notion to suppress, but alternatively T submit that in 
the event the Court holds that under Coolidqe -- or holds 
to the contrary my argument of the annlication of Coolidae, 

I would argue further alternatively that the search was 
not justifiable under the so-called Terry against Ohio 
rationale that the Covernment advances here. 

THE COURT: I didn't get that, that the 

Oovernment advances? 

Mr. IIAFETZ: The Oovernment advances. As I 

understand the rationale for a warrant and a search on the 
street of Mr. Dell, that's justified under the Terr'/ against 
Ohio doctrine. The Oovernment in its memorandum does not 
address the Coolidqe point. I have difficulty myself 
understanding how to get around Coolidqe, but in anv event 
if Coolidge is deemed inapplicable here I submit the 
Oovernment argument falling back on Terrv still fails. 

The Terry case states "We merely hold todav that 
whore a public officer observes unusual conduct which leads 
in light of his experience to the belief that criminal 
activity may be afoot and that the persons with whom he is 
dealing mav be armed and nresentlv dangerous, in the course 
of investigating this behavior thev mav conduct a limited 
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pacd.ale type of search." I submit that what we have in this 
case is really — we don't have the *acts, the situation in 
which Terry is applicable at all. Terry is addressed to 
the forcible stop on the street tvpe situation where a 
oorson's conduct is under investigation. In effect what 
wc have here is agents arriving at an apartment sunnosedlv 
for the purpose only of executing a search warrant, not for 
t-he search of the defendant. What do the anents do when 
thev arrive there? They do not go up to execute that 
warrant, they wait downstairs for a time ranging anvwhere 
from an hour to an hour and a half outside the defendant's 

! 

apartment. I submit that this was roallv a rouse so that 
they could catch him on the street and applv a Terry tvpe 
rationale to the defendant. Their purpose there was to 
go directlv to that apartment and execute the scare’’ warrant. 

THE COURT: As I understood the evidence, the 

reason thev did that was fear because the search warrant was 
to search for contraband in the form of narcotics and as I 
understand it they made a decision that it would be better 
to serve the warrant not bv going in the aoartment for fear 
that the contraband might be dostroved. Isa t that 


right? 


MR. MAFF.TZ : Your Honor, there was testimonv 


to that effect, but there was also testimonv that directlv 
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contradicted the inference the Covernnont would want vou to 
draw from that, namely that their suneriors had determined 
that there was no basis for application for a no-knock 
search warrant. If the aaents really had a basis to believe 
that there was imminent destruction of narcotics to take 
place they had the authority to applv for and ask for a 
no-knock search warrant. They didn't do so based on their i 
superior's determination that they didn't have the basis for j 
that belief, so when they arrived there without no-knock 
authority they decided to do somethina which would in effect 
cause not onlv the Fourth Amendment intrusion of the apart¬ 
ment, but a Tourth Amendment intrusion of the defendant's 
nerson and it was not necessary to cause that intrusion of 
the defendant's person. Thev deliberately did so hv 
waiting outside until the defendant had left the apartment. 
Even then after the defendant had left the apartment, what 
did they do? Did thev go to execute the search warrant? 

They were there for an investigation of the apartment, not 
of the defendant. 'lot for a search of the defendant, hut 
to examine the apartment. The defendant was fixinn his 
car preparatory to leaving the scene. i’he officers could 
have done several thinqs. Either they could have waited 
until he left entirely, gone up and executed the warrant, 
which would have necessitated no intrusion of the defendant's 
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2 

person, or while the defendant was outside several of the 


3 

aqents could have qone upstairs to execute that search 


4 

warrant. There is simply no basis under the Tcrrv 


5 1 

rationale v/hv thev had to force themselves unon the defend¬ 


6 1 

ant. They were not there for an investigative stop or 


7 !| 

an investigation of the defendant. Thev were there for 

j 

* 

8 1| 

a limited purpose, the search of the apartment, and thev did 


9 I 

not act in accord with that. Thev broadened the scone and 


in 

caused an unwarranted intrusion of the defendant's n erson. 


" 

I would submit that bevond this the testimony of 

* 


12 

the aqents is in conflict on several material issues, and I 


13 

won't bother to no over conflicts on all the noints. 


14 

but we will focus on what I believe are the most sieni r icant 


i 15 

ones. 

lfi 

The Dredicato for Officer or Agent Par.in's frisk of 

1 

17 

the defendant was his testimony that he observed a bulge on 


18 

the right side of the defendant's bodv as the defendant 


19 ; 

turned towards him. The agent placed. Officer Frawlov 


20 

almost rinht next to him, several feet awav was his testimony 

¥ 

21 

There was no testimony of anv obstruction of view of whv 


OO 

Officer Frawlov would not be able to observe that same bulqe 

1 

23 

in the defendant's pocket. 


21 

The second vont testified the liahtinn was qood 


25 

and there is ;i..iply no reason whv a trained, experienced 


1 
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officer such as Frawlev, if he is toiling the truth, would 


3 

not have observed that same bulge which would bo a predicate 


4 

for a Terry tvpe search, assuming arquondo that the initial 


5 

j 

arguments that I made wore rejected as to what he would get 


6 

there to start the Terry tvpe search, but beyond this we have 


7 

Frawley ' s testimony which I submit is incredible on its ace 


8 i. 

that here is Frawley really a couple of blocks iwav from 


9 

where Agent Pazin is. Pazin is directly across the street 


10 

from where the defendant is fixing the car. Frawlev is on 


11 ■! 

the next block in a car around the corner. The comm,and is 


12 

given that the'- should nnqroach the defendant. It takes 


13 

that much time for Frawley to drive the car around those 1 

14 

several blocks, get to the part where the defendant is, 


15 

come out from his car, walk over and still just be several 


16 

feet behind Officer Pazin who is directly across the street 


17 

when the command was given. I submit that the testimonv of 


18 

the officers is reallv so incredible on material points as 


19 |i 

to a natter of law to be unbelievable on the significant 


20 

I 

aspects that the government must sustain in order to estab¬ 


21 

lish the validity of the search here. 

| 

22 j; 

So for these reasons, your Honor, I submit that th< 

■ 

23 

search of the defendant was illegal and that the nun that wai 

■ 

24 

seized bv the officers should be suppressed. 


25 ! 

THE COURT: Thank you, that is a nood argument. 

1 

1 


i 
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What do you have to sav? 


1 3 

MR. EPSTEIN: Your Honor, several things. 


4 

First of all I think Mr. Hafetz is interpreting 


t 

5 

the scone of Terry and Sibron too narrowlv. Terrv does 


, 6 || 

not apply only to forcible stops. As I understand Terrv, 


i' 

7 

Sibron and Adams against Williams, it nnnlios to anv situa- 


8 

tion where a defendant is stopned bv a oolice officer, is 


9 

approached bv a police officer and the nolice officer has 


10 j! 

reason to fear bodilv harm, he lias reason to fear that the 


11 

defendant is armed and dangerous. 


12 

Nov.-, there is no question here, your Honor, that 


13 

there was nothing improper about the manner in which the 


14 

anents proceeded. Mr. Hafetz has suagested that this entire 


■ | 

affair was a rouse to obtain a gun from Mr. Bell's person. 

! 

16 

Your Honor, these agents were narcotics agents. Thev were 


17 

not ATF agents. They weren't after guns, thev were after 


18 

narcotics. Their principal objective was to get into 


19 

Mr. Boll's apartment. They have testified, I submit quite 


20 

nlausibly, that the best wav is not to annrohend the individ¬ 


21 l 

ual when hr is in his apartment. For one thins he could 

i 

22 ,1 

have destroved the narcotics. For another thing they knew 

1 

23 

he was armed and they knew he was dangerous. 


21 

Officer Pazin testified that thev knew he had been 

I 

25 

J i 

l! 

convicted of manslaughter. Consenuentlv, lacking no-knock 
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2 authority would have been extremely dangerous for then to 

3 knock on the door, announce their presence and wait to see 

4 whether Mr. Bell was going to let then in. That simply 

5 isn't the most prudent way to proceed. So assuminq that 

6 their approach to Mr. Beil was justifiable outside the car, 

7 I submit they had two alternatives. They could have gone 

8 U p to the apartment or they could have approached Mr. Bell 

9 and asked permission -- asked if he would let them into the 

10 apartment. I submit that there is nothing to be criticized 

11 in asking someone’s permission to gain entry to the apartment 

I 

12 rather than goi.no upstairr and making a forcible entry^ 

13 which after all would have been the alternative. 

14 THE COURT: I think Mr. Iiafetz' argument is when they 

II 

saw the defendant come out and start fixing his tire on the 
16 car why didn't the other agents go up and execute the warrant ! 

J 

l ? at that point. 

18 mr EPSTEIN: You mean without advising Mr. Bell 

jl 

19 that they were there? 

20 THE COURT: Yes, and on the theory it would have 

21 taken some time to fix the tire and they wouldn't have had to 

22 ' approach him at all. What do you think about that? 

23 MR. EPSTEIN: I think as I said before they would 

24 have had to make a forcible entry in that case, they would 

25 have had to break down the door and rummage through the I 
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apartment in a less systematic way than they would have had 
to do if the defendant were present and I don't think it is 
an intrusion on the defendant's rinht to search an anartment j 
in his presence, which is all they souoht to do. I think 
it is worse to conduct the search in his absence than in 
his presence. I submit that unless Mr. Ila etz can suggest 
that thev apnroached him in bad faith, and T don t think 
if, nnv suggestion of that, that what the ,f did was 
a permissible exercise of their discretion. 

Mow, in addition it seems to me clear that once 
Mr. Hell was aoproachcd there was authority to i_rish him. 

It was known from the af r idavit in supnort of the search 
warrant that he had a gun and it was known that he, a r ter 
all, had been convicted of manslaughter. Consonuentlv, 
there was verv good reason to believe that he was armed 
and dangerous. 

I submit that the only discrenancv, i r there is 
one, in the number of feet Mr. rrawlev was from Mr. Dell 
and Mr. Paxin, and I submit that is an immaterial di rr erence.| 

It is interesting, vour Honor, furthermore, that 
Mr. Hafetz raised Coolidco against New hamnshire. Although , 
I haven't read it recently and I don't have a memorandum o e 
his to peruse, it seems to me that Coolidae versus New 
Hampshire was the most recent substantiation of the "lain 
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view of search and seizure and I would submit that under 
that theorv, which is not one I advanced mv memorandum, 
but which is applicable, the Government was authorized in 
seizing the nun because it was in plain view. 7hev were 
both experienced policemen and if you see a bulge in anvone’s 
waistband it doesn't rcouire a nreat use of the imagination 
to assume there was a gun there, so I submit that Coolicoe 
against Hew Hampshire supports our position rather than 

undermines it. 

THE COURT: Gentlemen, you have both given me 

, .I. i . f-H I nn X am aoinn to den/ the 

good arguments on this tning. - * 

i „ r M r l!af etz, vou have an 

motion to suppress and, o. course, • r. 

exception. 

It stems to me that the takinn o* the ™n here was 
justified, perhaps under Tcrrv acainst Ohio, but it almost 
approaches to me that on the basis of the anent hnowinc 
about the defendant or was told that the defendant carried 
a cun and observim the bulqe, I think that is probable 
cause, that point, and I think in addition to the temporary 

search just for his protection. 

I do remember there were some discrepancies in 

the testimonv of the agents, but I don’t *ind those 
discrepancies such that thev change the main storv, which 
was that the defendant was leaning over, standing in the 


I 
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trunk of the car and that Agent Pazin observed the bulae 
and removed the gun. I don't thin., it follows that the 
other aqent had to be staring and should have necessarily 
seen the bulqe. I suppose he was probablv more interested 
in covcrinq Pazin and being sure that nothing happened to 


I don't know whv there is any reason — there mav 
be a discrepancy as to distances, whether it was three *eet 
or whether it was 10 feet, so as f ar as the point that vou 
raise, and I think it was raised nuite nroperlv, that the 
agent was in a car un on the nlayaround and he drove around 
the corner, I think he said, and came, but on the other 
hand I think the testimonv was that the defendant came out 
and stood around his car and there was a flat tire and that 
he had gotten the tire out and bounced it on the street and 
he had also gotten himself into the back o c the car, I 
guess, looking for a jack or something — I suppose all that 
could have taken some time, so I am noing to denv the motion j 


to suppress. 


How about the trial itself? 

MP. IIAFHTZ: Your Honor, the defendant rests at 

the end of the Government's case and the defendant renews 
its motion for a judnment of acouittal. I would like to 
offer also to the Court and to the Government a memorandum 


f * 
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of law on that. 

Till! COURT: I think I would like to do, i f you 

are qoina to do that, I will consider whether I want a 
memorandum here. I would like to see the exhibits, I «,uess 
I am qoina to be a jurv, and I an qoina to look at nv notes 
and retire to the robinq room. I would like to look at the 

exhibits and see what I come up with. 

*!R. HAFETZ : Vay I offer up nv memorandum? 

Till! COURT: Yes, indeed. I didn't^ know vou had 

it. I certainlv will take a memorandum. 

MR. 1IAFETZ: Your Honor, may the recon. note I 

am handinq a copv o r the memorandum to the Covernnont and 

the oriqinal to the Court. 

THE COURT: Okay. 

Let me take a few minutes and look at mv notes 
and see what I can come up with. 

(Recess.) 

r ’IIE COURT: Centlemen, I have reviewed mv notes 

reqardinq the testimonv that was received in this trial and 
on the basis of that T make the followinn r ind.inns o* fact: 

On the eveninq of October 7, ^74 Agents rrr.wlev, 
Pazin and others went to the vicinitv of 1700 Harrison 
Avenue, Ilronx, for the purnose of executina a search warrant 
with respect to de r endant's anartment in that buildinn, 
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rgpd 

Anartment Wo. 253; that the aaents waited before aoing into , 

■ 

the anartment and that sometime later, the evidence indicates] 
about an hour later, the defendant came out o' the building j 
with a lady companion and went across the street to where 
was narked an automobile - I think it was the automobile 
that was identified in the affidavit supnortinn the search 
warrant - and that the defendant anoarentlv had a flat j 

tire and in the course of trvina to reoair that he not into 
the trunk of the car and leaned over and the nearest aaent, 
who was Ancnt Pazin, observed a bulne underneatn the 
defendant’s jacket. Agent Pazin had been informed at that 
time that the defendant had been carrying a nun several davs 
earlier and had also been informed that defendant had been 
previously convicted of manslaughter. Agent Pazin nut 
his hands on the side of the defendant when he observed the 
bulqe and removed the gun, which is Exhibit 1, and which 
was, according to the testimony, *ullv loaded, the remaining 1 

bullets being Exhibit 2A. 

I find on the basis of the evidence that Anent 

Pazin could make this search either as a stop-and-frisk j 

search, but indeed almost reallv that he had probable cause j 
on the basis of what he knew, that the defendant was carrying 


a gun. 


So I find as a fact that on the evening of October 
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7 1 iot. 1 the defendant did have in his possession a loaded 
firearm. 

Secondly, I find that the defendant’s position 
did affect commerce. The policy stated in the statute, 
in the following words, "Possession of a f irearn bv a f clon 
constitues a burden on commerce or a *lood af r ectinq the 
free flow of commerce." There was certainiv evidence 
that the gun had been in commerce and anono the factors are 
it is stated on the aun that it was made in Brazil. On the 
screw handle there are some Portuqucse abbreviations, "TNA., 
IAC. , CE, AP.V1A5 . " 


There was tics timonv fron' Assistant United States 
Attornev Kingham that the defendant informed him that he had 
acquired the gun in Virginia, presumablv he had brouaht it 

to New York and finally the evidence indicates that the car i 

I 

as described to the defendant, and there is no indication 
it wasn't the defendant’s car, was carrvino lew Jersev licensjz 

plates. 

Next I find that at the time of his possession of 

I 

the gun on October 7, 1974 the defendant had previously 
been convicted of a felony in the State of hew York, and this 
is Exhibit 3, which is a certain type of copv of a judgment 
indicating that the defendant pled guiltv to manslaughter 
first degree oh March 13, 1967 and was sentenced on October 
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2 

13, 1967. 



3 

On the basis of the foreqoinq, nentlemen, I 


4 

conclude that the defendant is nuiltv for violatino Title 18 


5 

appendix section 1202 

(a) . 


l 6 

MR. IIAFETZ: 

Your Honor, mav I be heard on oral 

7 

arqunent on this? 


8 

THE COURT: 

Mo, I have concluded. You can make 


9 

a notion, of course. 

You can make a notion to set aside 


10 

judgment or what vou 

want, but I have concluded as r ar as 


11 

the trial is concerned. 


12 

MR. IIAFETZ: 

I will make that notion if I can be 


13 

heard. There are so no noints I want to irahc. 

14 

THE COURT: 

You want to make a notion to set aside 


15 

nv determination, mv 

verdict? 


16 

MR. IIAFETZ 

Yes. 


17 

THE COURT: 

You can do that. 


18 

MR. IIAFETZ 

: Can I be heard on that? 


19 

THE COURT: 

Oh, yes. 


20 

MR. IIAFETZ 

: Mav I inquire first, is it the 


21 

Court's findinq that 

it is indicated — there are three 


22 

’ 

I aspects of the statute. Is vour findino of fact of auilty 


23 

on one of the three 

or all of the three? 


21 

THE COURT: 

As I read to vou iust a minute ano, 


25 

I find him nuilty of 

! 

violatinq Title 13, Appendix 1202(a). 






<? 
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rape. 

Chat is what he is charned with. 

MR. IIAFETZ: Yes, he is. All three aspects of 

the section? 

’"HE COURT: It doesn't have to he. Anv nerson 

who has been convicted by a court of the United States o r 
a state of a felony and who nossesses in connercc or af f ect- , 
inq coraerce after the date of the enactment of this act any 
r irearr. shall be found ouilty and so forth. You don’t have J 

to qo anv further than that. 

.’*R. RAFETZ: If I nav be heard on this motion. 

v.’ith all due respect to the Court, anu I say t'ais because j 
it took mo some time myself — it is a vorv complex statute. 

TEE COURT: Yes. Don't no into that. If vou 

don't like that, you have an exception, of course, and vou 
can anneal it, but I an satisfied on the thine. T think 
vou arc buildinc sor.ethinq into it, rnavbe, more than 

necessary, but is uo to vou. 

MR. HAFETZ: I don't believe so, vour Honor. 


17 

vou arc buildinc si 

18 

necessary, but is 

19 

MR. IIAFE 

20 

T thin!; the cases 

21 

there is a clear d 

22 

and the cases are 

23 

traveled anv time 

24 

defendant been in 

25 

receives it, that 


t 
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the case here. The reccint was in Virqinia no those cases 
are inadequate. 

THE COURT: I r vou listened to no I find hin 

auiltv o r possession. 

MR. !I/vFETZ: Then the cases sr' the noss^ssion 

must directly be related to conr.ercc. 

THE COURT: I find that it is and I have niven 

you three reasons for that and if vou don’t aoree with it 
veu have not an anneal, of course. You have qot nr. 
absolute rinht of appeal, but there is nothi.no I can add 


to i t 


••I’. IIArETZ: T have nothin' 1 further. 

Til!' COURT: I nave throe reasons for the conrcrce. 

One was what was on the qun, obviouslv. The second was the 
statement that he acouired the aun in Virgin - n ano thirdlv 
that his car was carruna 'dev; dorse" nlatos. Mow, T think 

that is enouah to satisfy the statute, but "ou m.av on anneal 
find that it isn’t. That is vour rieht. 

yp. HArnTZ: I have nothinn further to add and T 

believe the cases on possession are nuitc to the contrarv. 

TUI] COURT: Okav, that is fair onouoh. You rnav 

find that and nood luck to vou. That is vour nreronative. 

Okav, now, T would like to f ix a date o r sentence 
for Mr. Bell. How about "ay 12, nentlemon, as a date f or 


0 
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scntoncim? 


MP. HAFETZ: That is certainlv fine with us, 


vour Honor. 


THE COURT: V.'ould that be aereoablo to the 

Government? 

’*.R. ERHTEIU: Yes, your Honor. 

the COURT: All richt, May 12 at °: 0 in the 

i morniny and it will be in Room. 1505 in this courthouse. 

> I would like to have a ore-sentence renort. with 

1 respect to the defendant and 1 would be arate*ul, Mr. Ilnfetz 

2 ' r when wo adjourn here nerhaos vou could take Mr. Pell to 

3 . rob a t' or. of f icc so they can start on that. 

■1 MR. HAFETZ: Yes, I will. 

15 TI!E COURT: Mr. Bell, I would be crateful if you 

16 would aive them all that vou can in support of vour sc If as 

17 well as what is involved here. 

jg VJhat is the defendant's bail status? 

^ EPSTEIN: Your Honor, the current bail I 

20 believe is a $ 10,000 oersonal recognizance bond co-sinned 

21 bv the defendant's brother and secured bv $1500 cash. 

22 M.R.. HAFETZ: I believe that is correct, vour 

20 Honor. 

04 IP. ERSTEIM: Your Honor, wc have no obioction 

25 to that beir.e continued. 

SOUTHERN OUr-'CT COURT BEPO«TE«S U.S COUPThOUSE 
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THE COURT: All right. 

Mr. noil, one other thino, vou promise no vou will 
apnear for the date o p sentence? 

TUT' DEFEHDAMT: Yes, sir, T* promise. 

THE COURT: And anv other tine you arc asked to 
anooar here? 

THE DEFEHDAMT: Yes, sir. 

THE COURT: All rinht, I v.’ill continue vou on vour 
nrcr.cnt bail. 

MR. CRETEIM: The record should reflect that orior 

to trial T turned over to Mr. Hafets, counsel for Mr. Bell, 
oovernn'ont ’ s Exhibits 3f>01 throuoh 3527, is that correct'’ 

MR. HAEETZ: Yes. 


SOUTHERN OUT' ICT COURT REPORTERS, U S. COURTHOUSE 
im rv «; iiiiav wr* vr»o* n v rn 7.4«.*0 
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UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


UNITED STATES OF AMERICA, 


against 


Index Vo. 


Affidavit of Persona! Sen,re 


MARCE BELL, 


Defendant-Appellant. 


STATE OF \F» V CRK, COL'KTY OF NEW YORK 
James A. Steele 


* * a 


being duly hu orr*, 


deposes and says that deponent ,s not a party to the action, is over 18 years of age 

310 W. 146th St., New York, N. Y. 

That on the 15th day of July 19 75 of 1 St. Andrews Place, N. 


and re side s at 


Y., N.Y. 


deponent served the annexed S*/"- i -J -X 

Paul J. Curran 


upon 


the U.S. Attorney 

personally. Deponent knew the 
pcpers as the 

Sworn to before me, this 15th 


in this action by delivering a true copy thereof to said individual 
person so served to be the person mentioned and described in said 
herein, 

ijlX. Jfd-tJcr. • 

Print ne«na beneath el*natufe 


day of July 


19 75 


JAMES A. STEELE 




